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(II) 



CONSIDERATION OF H.R. 811; CONSIDER- 
ATION OF FOUR ELECTION CONTESTS; AND 
CONSIDERATION OF A COMMITTEE FRANK- 
ING ALLOCATION RESOLUTION 


TUESDAY, MAY 8, 2007 

House of Representatives, 
Committee on House Administration, 

Washington, DC. 

The committee met, pursuant to call, at 1:05 p.m., in room 1310, 
Longworth House Office, Hon. Robert A. Brady (chairman of the 
committee) presiding. 

Present: Representatives Brady, Lofgren, Capuano, Gonzalez, 
Davis of California, Davis of Alabama, Ehlers, Lungren, and 
McCarthy. 

Staff Present: Liz Birnbaum, Staff Director; Charles Howell, 
Chief Counsel; Matt Pinkus, Professional Staff/Parliamentarian; 
Tom Hicks, Election Counsel; Janelle Hu, Election Counsel; Kristin 
McCowan, Chief Legislative Clerk; Robert Henline, Staff Assistant; 
Fred Hay, Minority General Counsel; Gineen Beach, Minority 
Counsel; and Peter Sloan, Minority Professional Staff. 

The Chairman. I would like to call the meeting to order. 

Good afternoon everyone. The first order of business today will 
be the consideration of H.R. 811. On May 2nd, 2007, I discharged 
the Subcommittee on Elections from further consideration of that 
bill pursuant to committee rule 17. 

This is a bill that was very important to Chairwoman Millender- 
McDonald, as she cared deeply that every citizen of our great Na- 
tion should be able to vote, and that every vote should be counted. 
I now recognize myself for an opening statement. 

Today the Committee will mark up H.R. 811, the Voter Con- 
fidence and Increased Accessibility Act of 2007, which amends the 
Help America Vote Act of 2002, or HAVA. The bill will require elec- 
tronic voting machines to produce a voter verified paper ballot for 
every voter. This paper ballot would become the ballot of record in 
the event of a recount or audit. The bill would also mandate rou- 
tine random audits as prescribed by the National Institute of 
Standards and Technology, and preserve and enhance the account- 
ability requirements of HAVA. Other requirements are also added 
for voting systems. 

The Lofgren substitute to be offered today addresses some of the 
concerns that have been raised by voting officials, technology com- 
panies and other advocates who have previously expressed con- 
cerns about this bill. I hope that by addressing their concerns 

( 1 ) 
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through this substitute, we can persuade these interests to support 
this vital piece of legislation. 

One of the biggest changes from the original bill is that this sub- 
stitute increases the authorized appropriations from $300 million 
to $1 billion to help States pay for the implementation of the new 
requirements. 

I would now like to recognize Ranking Member Mr. Ehlers for 
his opening statement. 

Mr. Ehlers. I thank the gentleman for yielding. As I stated last 
week, following the decision to postpone the markup, the additional 
days between our last meeting and today’s proceeding have pro- 
vided us with an opportunity to review this bill in greater detail. 
Unfortunately, the additional time for review has not changed my 
perception of this bill. As I have said in the past, I continue to have 
deep concerns about H.R. 811. Realizing that time is limited, I will 
summarize just a few of them here. Let me emphasize that from 
the first time Mr. Holt introduced this bill, I favored the concept 
of the bill. The difficulty is in the details. 

First the burden placed upon the States by this bill is unneces- 
sary, and, by all accounts, unmanageable. Over the past several 
weeks, this committee has heard from Secretaries of State, election 
experts, concerned citizens and other groups urging us to recon- 
sider passage of this bill and suggesting many amendments. 

Let me just show you what we have received. I don’t know what 
the majority has received. These are letters from State and county 
election officials from over 35 States objecting to the bill as it was 
originally introduced and are still objecting to the bill, even in spite 
of the few amendments that have been made. 

They are imploring us not to pass this legislation. The number 
has grown since our last meeting and the letters continue to come 
in from across the Nation. These are the people who are most fa- 
miliar with our election systems, telling us that they simply cannot 
effectively administer the 2008 election if Congress ignores their 
pleas and forces this legislation upon them. 

There are other factors. One of the chief provisions in H.R. 811 
is the voter verified paper trail. As I have stated in the past, I am 
not generally opposed to the idea of a redundant method of cap- 
turing vote totals, but I believe all avenues should be explored to 
accomplish duplicate capture of this information — not just paper. 

As we all saw in the 2000 elections, in the days of hanging and 
pregnant chads, paper is far from foolproof. For example the punch 
card ballots are paper and that is what started this whole reform 
effort because people were not happy with that. We owe it to the 
American public to give thoughtful consideration to what method 
of duplicate capture votes would serve them best. I have not seen 
any effort by this committee to do that. To resort back to paper 
without additional research into alternative technologies that may 
be more reliable would be hasty and ill-advised. 

In addition, the WPAT puts visually impaired voters at a great- 
er advantage than those with other types disabilities creating an 
even larger disparity between segments of the disabled community 
and the general public. Intellectual property issues are also an area 
of concern, since this bill prescribes that electronic voting machine 
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vendors must reveal propriety source codes for inspection by out- 
side entities. 

Not only will taking such steps compromise the integrity of this 
system and put it at high risk of malfeasance, but taking some 
drastic measures will also limit the desire of these companies to 
continue to develop new technologies and improve their existing 
systems. 

Common sense will tell you if a businessman is required to give 
away his product for free — in this case, the product being the 
source code — you have also taken away his motivation to continue 
enhancing that product. We would be, in effect, cutting off our col- 
lective nose to spite our face if we took away the desire of these 
vendors to continually improve their technologies. 

Let me also decry the fact that while under HAVA, we worked 
very hard between the House and the Senate, with both parties in- 
volved in constant meetings to try to work out differences. In this 
case, we are rushing this bill through without adequate consulta- 
tion between the parties, without an opportunity to hear our con- 
cerns expressed and to work with the Senate on this bill. 

Another area of concern is the funding request in the legislation 
which a number of election experts have said will be inadequate, 
leaving taxpayers holding the bill. We have a duty to spend the 
public’s money wisely. Using it to implement legislation that the 
States have told us they can’t comply with in time for the next elec- 
tion, corporations have told us compromises their financial health 
and the disabled community has told us puts them at greater dis- 
advantage, is reckless. 

Finally, we will propose several amendments today that address 
weaknesses of H.R. 811, and I appreciate the thoughtful consider- 
ation of all the Members of this Committee when voting on these 
changes. HAVA effected meaningful change that met the shared 
goals of both the majority and minority parties to improve our Na- 
tion’s voting system. HAVA also worked very hard with the voting 
officials from all the States. I am hopeful we will be able to change 
course today and put aside partisanship to achieve our shared ob- 
jectives with this bill and many other measures to come. 

Thank you. 

The Chairman. Thank you. Are there any other opening state- 
ments? 

Ms. Lofgren. Mr. Chairman. 

The Chairman. Gentlelady from California Ms. Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman. I would like to thank 
Congressman Rush Holt for introducing H.R. 811, the Voter Con- 
fidence and Increased Accessibility Act of 2007. As of this morning, 
H.R. 811 has 212 cosponsors, both Republicans and Democrats. It 
is a bipartisan bill with bipartisan support. Politics and political af- 
filiation should not keep us from making the changes needed to re- 
store the confidence of our citizens in the electoral process. Our 
election process must be open and transparent to ensure public 
confidence. 

Over the past few months we have held hearings in the Election 
Subcommittee that I chair on issues dealing with H.R. 811. We 
have heard about problems faced by voters who need machines 
with disability access. We have listened to State and local election 
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officials with very differing points of view. Some have no problems 
with their current voting systems while a majority of others find 
that the path to a transparent electoral process is through a voter 
verifiable paper trail. 

We have also heard from the guys I represent, the geek squad, 
as I like to refer to them, about voting systems software. The tech- 
nology behind these voting systems needs to be accessible to the 
Government entities, academic experts and parties to ligation. That 
technology must also be tested and certified by labs that are, in no 
way, connected to interested parties. 

We have also spent time going through the audit process and the 
best ways to count ballots to ensure voter confidence. In the hear- 
ings, we have heard many different points of view. I will offer, at 
the conclusion of my remarks, an amendment in the nature of a 
substitute and will discuss the merits of that during the debate on 
that motion, the substitute motion. We have received letters of sup- 
port from voting rights activists and countless individuals, and 
when our colleague, Mr. Ehlers, held up his stack, I asked the staff 
to bring those boxes up and put those on the table because within 
those boxes are 185,000 signatures in support of the whole bill, one 
signature roughly for every precinct in the United States. Addition- 
ally, 20,497 signatures additionally sent in favor of this bill. 

We have groups in support of H.R. 811, Common Cause, the 
Lawyers Committee For Civil Rights, Vote Trust U.S.A., the Elec- 
tronic Frontier Foundation, and on and on. I ask unanimous sup- 
port to put the list in record. 

We have heard the concerns of State and local election officials 
and will try to address them in the substitute, but we cannot let 
a flawed voting system continue. I know there are members of this 
House who do not feel that we need to make changes in our voting 
system. 

There are Members who think the best way to go is to leave our 
voting system untouched or to provide very vague guidance for im- 
provement. While I wish we can just ask that our voting system 
be improved and it would happen, history has taught us that this 
does not always work. We cannot be faced with more Federal elec- 
tions that are fundamentally flawed. 

The integrity of our voting system and voter confidence must be 
ensured for 2008 and beyond. And H.R. 811 is the first step in 
gaining the trust of the American voters and to get that trust back. 
So Mr. Chairman, I would be pleased to offer my substitute for con- 
sideration and do offer my substitute for H.R. 811 for consider- 
ation. 

The Chairman. I thank the gentlelady. Are there any other open- 
ing statements? 

Hearing no opening statements, the Chair now calls up and lays 
before the Committee H.R. 811, a bill to amend the Help America 
Vote Act of 2002, to require a voter- verified permanent paper ballot 
under title III of such Act, and for other purposes. 

[The information follows:] 
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1 1 Oti! (’()X{JR?]SS 
Lst Session' 


H.R.811 


To aiiu'iul tlu' IIel|) America Vote Act of 2002 to re(|iiii't‘ a voter-verified 
IK'rniaiient paper i)allot under title III of sueli Act, and for other |)ur])ose,s. 


IN THE HOUSE OP REPRESENTATR^ES 

Fehri aky 5, 2007 

Mr. Iloi/r (for hinrself, Mr. To.m D.wis of Virginia, Mr. Wbxusk, Mr. E.man’- 
TEI,, Mr. Petri, Mr. M'oef, Mr, Lewis of Georgia, Mr. LAMiEHN', Mr. 
('ooPER, Mrs. Jo.xBS of Ohio, Mr. Oii-W, Mr. Shays, Ms. Kvpti'R, Mr. 
En'HEISH of Penn.sylvania, Mr. IIastixhs of Florida, Mr. Kajistad, Mr. 
Meek of Florida, Mr. Issa, Mr. Or.MMiXdS, Mrs. Buihekt, Ms, Lee, 
Mr. Castle, Ms. Kilpatrick of Michigan, Mr. Kuiil of .\e\v York, Ms. 
CORRIXE Brhwx of Florida, Mr. Mack, Mr. Scott of Virginia, Mr. 
Aiiekckomhib, Mr, Ackeriiax, Mr. Allex. Mr. Beceriu, Ms. Berk- 
ley, Mr. Bermax, Mr. Berry, Mr. Bishop of Oeorgia, Mr. 
Bli’.mbxai’er, Mr, Borex, Mr. Boswell, Mr, Bopcher, .Mr. Bimi of 
Florida, Mr. Biudy of Penn.sylvania, Mr. Bkaley of Iowa, Mr. 
Betterpieli), .Mrs. Capps, .Mr, C.irxaiiax, Mr. Ciia.xdlek, Mr. 
CoiiE.x, .All'. CosT.y .Mr. Costello, Air. (’oriiTXEY, .Mr, Crowley, Air. 
Davis of Illinois, Air. Lixcolx D.wis of Tennessee, Airs. Davis of (\di- 
fornia, Air. DeFazio, .Ms. DeCette, Air. Del.hh'.xt, AIs, DeLauko, 
Air. Dicks, Air. Dixoell, Air. Doohett, Air. Doyle, Air. Khwards, 
Air. Kllisox, Air. Excel, AIs. Eshoo, Air, ETiiEiiiiMiE, Air. P.vtt.ui, 
Air. Filxer, Air. FortI'XO, .Mr. Frank of Ala.s.sachu.setts, Airs. 
(iiLLiBRAXD, Air. (loxzALEZ, Air. (jORDox of Teiiiie.ssee, Air. (tEXE 
(Ireex of Texas, Air, (iRi.lALV.v, Mr. (Iptierrez, Air. ILu.l of N'ew 
York, AIs. ILvr.max, AIs. IIer.setii, Air. IIiooLXs, .Mr. IIixchey, AIs. 
IIlROXO, Air. IIoDEs, Air. IIolhex, .Mr. IIoxD.y AIs. IIooley, Air. Ix.s- 
LEE, AIs. J.\ck.sox-Lee of Te.xas, .Mr. -Ieffer.so.x, .AIs. Ehdie Bernice 
JoHXSox of Texas, Air. JoHN'.so.x of (Jeorgia, Air. K.\(iE.x, Air. Ken- 
nedy, Air. Kildee, Air. KlXI), Air. KLEIN of Florida, Air. Krcixicil, 
Air. La.xtos, Air, Larsen of AVasliingfon, Air. LoEP.s.t<*K, Airs. Lowey, 
Mrs. AIc(A\RTHy of Xew AAirk, AIs. AIcColli'.m of .Minnesota, Air. AIcI.x- 
TYRE, Air. AIcXflty, AIi-s. AIalo.xey of Xew York, Air. ALvrsiiall, Air. 
ALvniEso.x, AIs. AIawsfi, Air. AIeiwxcox, Air. AIichai'I), Air. AIiller 
of Xorth (Tiroliiia, Air. (Ieorhe AIiller of (Ydifornia, .Mr. AIitchell, 
Air. AIollohax, Air. AIoorb of Kan.sas, AIi-. AIorax of Virginia, Air. 
P.vtrick .1. AIi'kpiiy of PennsA-lvaiiia, Air. Xadler, Airs. .Xapolitaxo, 
AIs. .Xortox, Air. Op.er.star, Air. Obey, Air. Olver, Air. Ortiz, Air. 
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TaUjONB, Mi-. Pastok, Mr. Payxe, .Mr. Petek.s(ix of .Miiiiiosota, Mr. 
I’rk'B of Xorth (faroliiia, .Mr. Keyes, Mr. RoTILMAX, .Ms. RoYH.\L-Al.- 
LARI), .Mr. Rn»l>EK.SliEK(iEK, ill'. SaUVZAH, .M.S. IjINIU T. S.\X('I1EZ of 
f’aliforuiil, .Ms. Loretta Sa.\t'Uez of (Mliforiiia, .Ms. Schakowkky, Mr. 
SciiiBF, .M.S. Schwartz, Mr. Scott of (toorg-in, .Mr. Seiucvxo, Mr, 
SiiERMAX, Mr. SiH’LEK, .Ms. Si..\r(iHTBK, Mr. Smith of Wasliiiigtoii, 
.Ms. Sous, .Ml-. SwuTT, Mr. Stark, Mr. Stcpak, .Ms. Scttox, .Mr, 
T.vxxer, Mrs. Tac.sciiek, .Mr. Taylor, .Mr. Tibrxbv, .Mr. Towxs, .Mr. 
I'DALL of Colorado, .Mr. VAX lIou.B.X, .Mr. \VAr.z of .Minnesota, .Ms. 
Wassermax Sciici.tz, Ms, \V.\ters, .Ms. MLatsox, .Mr. W.vxjux, .Mr. 
Weixek, Ms. \Vooi.sey, .Mr, Wr, Mr. Wyxx, and .Mt-. Altmire) intro- 
duced tlie following bill; rvliieh wa.s referivd to tli<* Committee on House 
Administration 


A BILL 

To amend the Help iVmcfica Vote Act of 2002 to require 
a voter-Y'erified permanent paper ballot under title III 
of such Act, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 fives of the United States of America, in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 Tills Act ma.y be cited as the “Voter Confidence and 

5 Increased Accessibility Act of 2007”. 

6 SEC. 2. PROMOTING ACCURACY, INTEGRITY, AND SECU- 

7 RITY THROUGH VOTER-VERIFIED PERMA- 

8 NENT PAPER BALLOT. 

9 (a) BaiMiOT Vekipicatiox a.\i) Audit Capacity. — 

10 (1) Ix (JE.XEILVL. — Section 301(a)(2) of the 

11 Help America Vote Act of 2002 (42 U.S.C. 

12 15481(a)(2)) is amended to read as follows: 


•HR 811 IH 
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3 

“(2) BAIjLOT VEKIFK’ATIOX and audit (’APAU- 
ITY. — 

“(A) L\ (JEN'ERAL. — 

“(i) The voting STOtem shall require 
the use of or produce an iiidhidual voter- 
verified paper ballot of the voter’s vote 
that shall be created by or made available 
for inspection and verification by the voter 
before tlie voter’s vote is cast and counted. 
F’or purposes of this clause, examples of 
such a ballot inelude a paper ballot marked 
by the voter for the purpose of being 
counted by hand or read by an optical 
seamier or other similar device, a paper 
ballot in-eiiared by the voter to be mailed 
to an election official (whether from a do- 
mestic or overseas location), a paper ballot 
created through the use of a ballot mark- 
ing dewce or system, or' a paper ballot pro- 
duced by a touch sei*cen or other electronic 
voting- machine, so long as in each case the 
^’oter is ]icrniitted to -verifi' the ballot in a 
paper form in accordance with this sub- 
paragraph. 


•HR 811 IH 
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“(ii) The voting system shall prwide 
the voter \\4th an opportunity to correct 
any error made by the system in the voter- 
voi'ified paper ballot before the pennanent 
votei-verificd paper ballot is preseived in 
accordance with subparagraph (B)(i). 

“(iii) The voting system shall not pre- 
seive the votcr'-verifiable paper ballots in 
any manner that makes it possible, at any 
time after the ballot has been east, to asso- 
ciate a voter vith tJio record of the voter’s 
vote. 

“(B) MA-VPAI, audit (’AUACTTY. — 

“(i) The pennanent voter-verified 
pa{)er ballot jiroduced in accordance with 
siibparagi'aph (A) shall be preserved — 

“(I) in the case of votes east at 
the polling place on the date of the 
election, vitiiin the polling place in 
the manner or method in which all 
other paper ballots are preseived 
within such polling place; 


•HR 811 m 
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the election or east by mail, in a man- 
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ncr which is consistent with the nian- 
ner employed by tlie jui-isdietion fbi' 
presemng such ballots in general; or 
“(III) in the absence of either 
sneh manner or method, in a manner 
which is consistent nntli the mannei' 
employed by the jurisdiction for pre- 
sening paper ballots in general. 

“(ii) Each paper ballot produced pur- 
suant to subparagraph (A) sliall be suit- 
able for a manual audit equivalent to that 
of a paper ballot voting system. 

“(iii) In the event of any inconsist- 
encies or iiregidar’ities between any elec- 
tronic vote tallies and the vote tallies de- 
termined by counting by hand the indi- 
\ddual permanent i)aper ballots produced 
pursuant to subparagraph (A), and subject 
to subparagraph (D), the indi\iflual perma- 
nent papei' ballots shall be the true and 
correct rccoi-d of the votes cast and shall 
be used as the official liallots for' purposes 
of any recount or audit conducted with re- 
spect to any election for Federal office in 
which the voting STOtcm is used. 


•HR 811 m 
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1 “(C) Special kple for votes cast by 

2 ABSENT MILITARY AND OVERSEAS VOTERS. — III 

3 the case of votes east by absent uniformed sen^- 

4 ices voters and ovei'seas voters under tlie IJui- 

5 formed and Cb’ereeas Citizens Absentee Voting 

6 xlct, the ballots cast by such voters shall sem* 

7 as the permanent paper ballot under subpara- 

8 gi'aph (A) in accordance with protocols estab- 

9 lished by the Commission, in consultation with 

10 the Sceretan' of Defense after notice and op- 

11 portunit’v for public comment, wiiieh presonc 

1 2 the pri'c'acy of the voter and are consistent with 

13 the requirements of such Act and this Act, ex- 

14 eeiit that to the extent that such protocols por- 

15 niit the use of electronic mail in the delivery or 

16 submission of such ballots, pai'agTaph (11) shall 

17 not apply with respect to the delivery or sub- 

18 mission of the ballots. 

19 “(D) Spe(TAl iu:le for treatment op 

20 DISITTES WUIEN PAPER BALLOTS HAVE BEEN 

21 SIIOW'N TO BE COMI’ROMISEI). — In the event of 

22 any inconsistency between any electronic vote 

23 tallies and the vote tallies determined by count- 

24 ing by hand the irrdhidual permanent paper 

25 ballots jrrodrreed pur-srrant to subjiaragrairh (A), 


•HE 811 IH 
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7 

1 any pei’son seeking to show that the electronic 

2 vote tally should be given preference in cleter- 

3 mining the official count foi' the election shall 

4 be required to demonstrate, by clear and eon- 

5 cdneing e^^denee, that the paper ballots have 

6 been conqiromised (by damage or mischief or 

7 othen\isc) and that a sufficient number of the 

8 ballots have been so compromised that the rc- 

9 suit of the election would be changed. For pur- 

10 poses of the pre\ious sentetice, the j^aper ballots 

1 1 associated with each voting machine shall be 

12 considered on a voting-machine-by-voting-nia- 

13 chitie basis, and only the sets of ])aper ballots 

14 deemed compromised, if any, shall be consid- 

15 ered in the calculation of whether or not the 

16 election would be changed due to the com- 

17 promised pajjcr ballots.”. 

18 (2) Co.\F()K.Ml.\() A.ME.XDMEXT CLAHIPYIXC} AP- 

19 PLK'AmiATY OF ALTEUXATIVK LAX(JrA(}E At'FESSI- 

20 BlLiTY. — Section 301(a)(4) of such Act (42 IJ.S.C. 

21 15481(a)(4)) is amended by inserting “(including 

22 the paper ballots required to be produced under 

23 paragraph (2) and the notice requii’od under para- 

24 graph (8))” after “voting STOtem”. 


•HE 811 IH 
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1 (3) Otiieh ('()NF()r.mi\(J amendments. — See- 

2 tion 301(a)(1) of such Act (42 U.S.C. 15481(a)(1)) 

3 is amended — 

4 (A) in subparagraph (A)(i), by striking 

5 “counted” and inserting’ “counted, in accord- 

6 anee with paragraphs (2) and (3)”; 

7 (B) in sub])aragra])li (A)(ii), by striking 

8 “counted” and inserting “counted, in accord- 

9 ance with i)aragTaphs (2) and (3)”; 

10 (C) in subparagraph (A)(iii), as amended 

11 by paragrapli (2), by striking “counted” each 

12 place it a])]waT’s and inserting “counted, in ac- 

13 eordance with paragraphs (2) and (3)”; and 

14 (D) in sub])aragrapli (B)(ii), by striking 

15 “counted” and inserting “eomited, in accord- 

16 ance with i)ai‘agraphs (2) and (3)”. 

17 (b) ACX’ESSiniLITY AND BALLOT VEHIFK'ATION FOR 

18 iNDiviDi’ALS With Disabilities. — 

19 (1) lx OE.NERAL. — Section 301(a)(3)(B) of 

20 such Act (42 U.S.C. 15481(a)(3)(B)) is amended to 

21 read as follows: 

22 “(B)(i) satisfy the reciuircraent of subinara- 

23 graph (A) through the u.se of at least one voting 

24 swtem equi]iped for indi\iduals with disabilities 

25 at each iiolling place; and 


•HR 811 IH 
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“(ii) meet the requiremeiite of subpara- 
graph (A) and paragraph (2)(A) by using a sys- 
tem that — 

“(I) allows the voter to privately and 
independently verify the content of the pei- 
nianeiit paper ballot through the conver- 
sion of the ])rintcd content into accessible 
media, and 

“(II) ensures that the entire process 
of ballot verification and vote casting is 
equipped for indi\iduals with disabilities.”. 
(2) Spei^fk’ hequiremext of stfdy, test- 
ing, AND DEtT.LOPME.NT OF A('OESSIP,LE HALEOT 
VEKIFK'ATIOX ME(TIA.\ISMS. — 

(A) Stfdy and HEPOUTiNG. — Subtitle C 
of title II of such Act (42 U.S.C. 15381 et seq.) 
is amended — 

(i) by redesignating section 247 as 
section 248; and 

(ii) by iusei'ting after section 246 the 
following new section: 

“SEC. 247. STUDY AND REPORT ON ACCESSIBLE BALLOT 
VERIFICATION MECHANISMS. 

“(a) Study and Report. — The Director of the Na- 
tional Institute of Standards and Technology shall study, 
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10 

1 test, and develo];) best practices to enliaiice the accessibility 

2 of ballot verification ineehanisins for individuals with dis- 

3 abilities, for voters whose priiiiaiy lang’uag'o is not English, 

4 and for voters with difficulties in literacy, including best 

5 ])ractices for the incehanisms theinselvcs and the processes 

6 through wiiich the mechanisms are used. In earning out 

7 this section, the Director shall specifically investigate ex- 

8 isting and potential methods or donees that will assist 

9 such indhiduals and voters in creating voter- verified jnper 

10 ballots and in i-eading or ti*ansmitting the information 

1 1 printed or ma rked on such ballots back to s\ich indi\iduals 

1 2 and \fotors. 

13 “(b) Deadlixe. — T he Director shall complete the re- 

14 quirements of subsection (a) not latei- than Januaiy 1, 

15 2010. 

16 “(c) AtTii()Ki;5ATi()X OP Appkopriatioxs. — T here 

17 are authorized to be a]ipropriated to cany out subsection 

18 (a) $1,000,000, to remain available until expended.”. 

19 (B) Cleku’ae amexdmext. — T he table of 

20 contents of such Act is amended — 

21 (i) by redesignating tlie item relating 

22 to section 247 as relating to section 248 ; 

23 and 

24 (ii) by inserting after the item relating 

25 to section 246 the following new item: 

‘‘Set*. 247. Study nud ifpoil on aecossibk* voter verification tneclianisnis.”. 
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1 (3) ClAKIPK'ATION of A('FESSmiLITY STAXO- 

2 ARDS I'XDER VOLUXTjUiY VOTIX(! SYSTEM (JUID- 

3 AXOE. — In adopting any voluntary guidance under 

4 subtitle B of title III of the Help iVnierica Vote Act 

5 vith respect to the accessibility of the ballot 

6 verification requirements for indmduals with disabil- 

7 ities, the Election Assistance Commission shall in- 

8 elude and apply the same accessibility standards ap- 

9 plicable under the vohintaiy gnidanee adopted for 

10 accessible ^'oting systems nndei' such subtitle. 

1 1 (c) Additioxae V()tix(5 System Requikemexts. — 

12 (1) Reqitre.mexts described. — Section 

13 301(a) of such Act (42 U.S.C. 15481(a)) is amend- 

14 ed by adding at the end the following now para- 

1 5 graphs: 

16 “(7) IXSTKCCTIOX OF EEECTIOX OFFICIALS. — 

17 Each State shall ensnrc> that all election officials arc 

18 in.strueted on the right of any individual ivho re- 

19 quires assistance to \'Ote by I'oason of blindness, 

20 otlier disabilitj", or inability to read or write to be 

21 given assistance by a pereon chosen by that indi- 

22 wdual under section 208 of the Voting Rights Act 

23 of 1965. 

24 “(8) IXSTItriTIOX REMIXDl.XO VOTERS OF LM- 

25 POKTAXCE OF VEKIFYIXG FABER BALLOT.— 
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1 “(A) I\ (JBXERAL. — The appropriate elee- 

2 tion official at each polling i)lace shall cause to 

3 be placed in a prominent location in the polling 

4 place a notice containing the following state- 

5 ment, in boldface t\pe, large font, and using 

6 only npper-ea.se letters; ‘THE PiVPER BAL- 

7 LOT REPRESENTING YOUR VOTE 

8 SHALL SER\R3 AS THE VOTE OF 

9 RECORD IN ALL RECOUNTS i\ND AU- 

10 BITS. DO NOT LEA\T3 THE VOTING 

11 BOOTH UNTIL YOU RAYE CONFIRMED 

12 THAT IT ACCURATELY RECORDS YOUR 

13 VOTE’. 

14 “(B) Systems fok individfals with 

15 DISABILITIES. — All voting swtems equipped for 

16 indiHduals with disabilities shall transmit by 

17 accessible media the statement referred to in 

18 subparagraph (A), as well as an explanation of 

19 the ^’erification process described in jiaragraph 

20 (3)(B)(ii). 

21 “(9) PuDIIIBITIOX OF i;SE OF FXDIStl.OSED 

22 SOFTWARE IX VOTI.XO SYSTE.MS. — No voting .system 

23 used in an election foi- Fedei-al office shall at any 

24 time contain oi' n.sc any software not certified by the 

25 State for n.se in the election or any software undis- 
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1 closed to tlic State in the certification process. The 

2 appropriate election official shall disclose, in clec- 

3 tronic form, the source code, object code, and exe- 

4 cntable representation of the voting' system software 

5 and firmware to the Commission, including ballot 

6 progTamming files, and the Commission sliall make 

7 that source code, object code, executable representa- 

8 tion, and ballot prograiUTning files available for in- 

9 spection promjjtly upon request to any person. 

10 “(10) Phoiiibitiox of fse of wireless (mi- 
ll MFNRvvriOXS DEVICES IX VOTIXO SYSTEMS. — No 

12 voting sv'stem shall contain, use, or be accessible by 

13 any wireless, power-line, remote, wide area, or con- 

14 cealed communication dcnice at all. 

15 “(11) Proiiiuitixo ooxxectiox of system 

16 OR TILXXSMISKIOX OF SYSTEM IXFOK.MATIOX OVER 

17 THE l.XTEUXET. — No comiionent of any voting dc- 

18 vice upon which ^'otes are cast shall be connected to 

1 9 the Internet at any time. 

20 “(12) Security staxdards for votixo sys- 

21 TEMS USED IX FEDEILVL ELEITIOXS.— 

22 “(A) Ix (JEXERAL. — No voting system may 

23 be used in an election for Federal office unless 

24 the manufacturer of such system and the elee- 

25 tion officials using such sratem meet the appli- 
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cable reqiiircmeiits described in ,sul)paragrapli 
(B). 

“(B) Requikemexts described. — The 
requirements described in this subparagraph 
are as follows: 

“(i) The manufacturer and the elec- 
tion officials shall doeumeut the secure 
chain of custody for the handling of all 
software, hardware, vote storage media, 
and ballots used in connection vith voting 
.STOteins, and shall make tlie information 
available upon request to the Commission. 

“(ii) The manufacturer of the soft- 
ware used in the operation of the STOtem 
shall pro\ide the appropriate election offi- 
cial with ui)dated information reg'arding 
the identification of each individual who 
paiticijiated in the WTiting of the software, 
including specific information regarding 
whether the iudhldual has ever been eon- 
^^eted of a crime invoKing election, ac- 
counting, or eoiiqmter security fraud. 

“(iii) The nianufactiirer shall pro\ide 
the appropriate election official with the 
information iiecessaiy for the official to 
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prcnide information to the Commission 
nncleT- jjaragrapli (9). 

“(iv) After the appropiiate election of- 
ficial lias certified the source code, object 
code, and exeentable representation of the 
■rotingt swtem software for use in an elec- 
tion, the manufacturer may not — 

“(I) alter such codes and rep- 
resentation; or 

“(11) insert or use in the voting 
system any software not certified by 
the State for use in the election. 

“(v) The appropriate election official 
shall ensure that all voting maehines and 
related sup]ilies to be used in the election 
shall remain secured within storage facili- 
ties arranged for by the election official, 
and shall not be removed from such facili- 
ties until such time as they are to be deliv- 
ered to the relevant polling place and se- 
cured at the iiolling place until used in the 
election. 

“(w) The manufacturer shall meet 
standards established by the Commission 
to prevent the existence or appearance of 
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any conflict of interest watli respect to can- 
didates for public office and political j)ar- 
ties, including standards to ensure that the 
manufacturer’s officers and dii-eetors do 
not hold ))ositions of authority in any polit- 
ical jiarty or in any partisan jiolitical cam- 
paign, and shall certify to the Commission 
not latci' than Januaty 31 of each even- 
numbered year that it meets the standards 
established under this clause. 

“(rti) At the request of the Commis- 
sion, the apiiroju-iato election official shall 
submit information to the Commission re- 
garding the State’s eonqdiance with this 
subparagraph. 

“(13) DuUAHILITV AXD READABILITY KEQTTHE- 
ilEXTS FOR BALLOTS.— 

“(A) Dfrability rkqt’ire.mexts for 

PAPER BALLOTS. — ^All voter'-verified paper bal- 
lots required to be used under this Act {includ- 
ing the emergency paper ballots used under 
jiaragraph (14)) shall be marked, printed, or re- 
corded on durable paper of archival quality ca- 
pable of withstanding multiple counts and re- 
counts without compromising the fundamental 
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1 integrity of the ballote, and capable of retaining 

2 the information marked, printed, or i-ecoixled on 

3 them for the full duration of the retention and 

4 preserTation period called for by title III of the 

5 Cml Rights Act of 1960 (42 IJ.S.C. 1974 et 

6 seq.) or under aijplicable State law, whichever is 

7 longer. 

8 “(B) Readahility kequikemkxts for 

9 MAt^IIIXE-.MAKKEl) OH PKIXTBD PAPER BAL- 

10 ROTS. — All voter- verified i)aper ballots marked 

1 1 or {irinted through the use of a marking or 

12 piiutiiig de\ice shall be cleaily readable by the 

13 naked eye and by a scanner or other de\ice 

14 equipped for voters with disabilities. 

15 “(14) PR0I1115ITRX(! tprxrxo lxdividpals 

16 AWAY FROM l>ORLIX(i PI..i\OES l!E(t\USE OF 1>R0B- 

17 REMS WITH OR SllORTAOES OF EQITPMEXT, BAI,- 

18 ROTS, OR SrPPITES. — 

19 “(A) EXSFRIXO adequate EQITP.MEXT 

20 AXD SPPPRIES. — Each State shall cnsui’e that 

21 the voting systems it uses to eondiiet elections 

22 for Federal office ai'c designed in a manner 

23 that ensures that no voter will be unable to east 

24 a ballot at a polling place due to a shortage or 
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failure of voting equipment, ballots, or nee- 
ess aty supplies. 


“(B) Use of emek(}ex(T paper ballots 

IX CASE OF SYSTE.M OK EQl'IPJIEXT FAIL- 
I'KE. — In the event of the failure of \’oting 
equipment or otlier circumstance at a polling 
place that causes a delay, any indhidual who is 
waiting at the polling place to cast a ballot in 
an election for Federal office and who would be 
delayed due to such failure or other eir- 
cunistance shall be achised immediately of the 
iiicliiidual’s right to use an emergency paper’ 
ballot, and upon rerpicst shall be pl■o^^cled with 
an emci’gency paper ballot for’ the election and 
the supplies necessary to mai’k the ballot, i\ny 
emei’gency paper ballot wiiieh is east by an indi- 
wdual under’ this subparagraph shall bo counted 
and othenwse tr’cated as a regular- ballot and 
not as a pr-OAisiorral ballot, urrless the indiwdnal 
casting the ballot woirld have other'wise been r-e- 
quired to east a provisiotral ballot if the ruting 
equipment at the polling place had not failed.”. 
(2) REQLIKlXd LABORATORIES TO .MEET 


STAXDARDS PROIIIBITIXO ('OXFLUTS OF IXTEREST 
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AS ('OXDITIOX OF AFCntEDITATIOX FOK TBSTIX(i OF 

VOTIX(; SYSTEM IIAKDWARE AXO SOFTWARE. — 

(A) Lx OEXERAL. — Section 231(b) of such 
Act (42 U.S.C. 15371(b)) is amended by add- 
ing- at the end the following new- paragraplis: 
“(3) PR0II1BIT1X(} ('OXFI.KTS of I.XTEKEST; 

EXSFRlXTi AVAII.u\1ULITY OF RESULTS. — 

“(A) Lx OE.XERAL.— A laboratoiy may not 
be accredited by the Commission for purposes 
of this section unless — 

“(i) the laboratoiy certifies that the 
only compensation it receives for the test- 
ing carried out in connection with the cer- 
tification, decertification, and recertifi- 
cation of the manufacturer’s voting system 
hardware and softw'are is the jiawnent 
made from the Testing Escrow^ Account 
under paragraph (4); 

“(ii) the laboratoiy meets the .stand- 
ards applicable to the manufacturers of 
voting systems under section 
301(a)(ll)(B)(vi), together with .such 
standards as the Commission shall estab- 
lish (after notice and opportunity for pub- 
lic comment) to prevent the exi.stenee or 
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appearance of any eoufliet of interest in 
the testing earned ont by the laboi-atoiy 
under this section, including standards to 
ensure that the laboratoiy does not have a 
financial interest in the manufacture, sale, 
and distribution of voting system liaivhvare 
and software, and is sufficiently inde- 
pendent ft'oin other persons with such an 
intei'est; 

“(iii) the laboi-atoiy certifies that it 
Mill permit an expert designated by the 
Commission to obseiwe any testing the lab- 
oratoiy carries out under this section; and 
“(iv) the laboratoiy, upon completion 
of any testing carried out under this sec- 
tion, discloses the test protocols, results, 
and all communication between the labora- 
toiy and the manufacturer to the Commis- 
sion. 

“(B) Availauility of resfuts.— Upon 
reeeipt of information under subparagraph (A), 
the Commission sliall make the information 
available promptly to election officials and the 
public. 
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1 “(4) PKOCBDI-RES for COXIK C’TIXC TP]STIX(i; 

2 PAYMEXT OF FSER FEES FOR COMPBXSATIOX OF 

3 A(X'RBl)ITEl) LABORATORIES. — 

4 “(A) EsTABUSIIMEXT of ESCXJOW A('- 

5 (’orxT. — The Conimis.sion sliall establish ati es- 

6 crow account (to be knomi as tlie ‘Testing Es- 

7 crow Account’) for making paxmients to aecred- 

8 ited laboratories for the costs of the testing cai- 

9 ried out in connection with the certification, de- 

10 certification, and reccitification of voting sys- 

1 1 tom hardware and software. 

12 “(B) S('iiEi)ri.E OF FEES. — In consiilta- 

13 tion with the accredited laboratories, tlie Com- 

14 mission shall establish and regularly update a 

15 schedule of fees for the testing carried out in 

16 connection with the certification, decertification, 

17 and recertification of voting sTOtem hardware 

18 and software, based on the reasonable costs ox- 

19 peeted to be incurred by the accredited labora- 

20 tories in cari'jing out the testing for various 

21 rt'iies of hai’dware and software. 

22 “(C) Requests axd payme.xts by xiaxu- 

23 FAUTURERS. — ^A manufacturer of witirig system 

24 hardware and software may not have the hard- 
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ware or software tested by an accredited laboi'a- 
tory under this section unless- — 

“(i) the manufacturer submits a de- 
tailed request for the testing to the Com- 
mission; and 

“(ii) the manufacturer pays to the 
Commission, for deposit into the Testing- 
Escrow Account established under sub- 
paragraph (A), the applicable fee under the 
sehednle established and in effect under 
subparagraph (B). 

“(D) Selk(TI()x op ]^\JiORATOKY. — Upon 
reeei^'ing a request for testing and the pajmient 
from a manufactui'er required under subpara- 
graph (C), the Commission shall select at ran- 
dom, from all laboratories which are accredited 
under this section to carry out the specific test- 
ing requested by the manufactui’er', an accred- 
ited laboi’atoiy to car’iy out the testing. 

“(E) Payjients to laboratories.- — 
Upon i-ecemng a eei'tification from a laboi-ator^’ 
selected to can'v out testing pursuant to sub- 
pai’agra])h (D) that the testing is eomirleted, 
along with a copy of the i-e.sults of the test as 
required under paragi’aph (3)(A)(iii), the Coin- 
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mission shall make a payment to the laboratoiy 
from the Testing Escrow Aeeonnt established 
under subparagraph (A) in an amount equal to 
the applicable fee paid by the manufacturer 
under snb])aragi'aph (C)(ii). 

“(5) Dlsse.mixatiox of additional ixpok.ma- 

TIOX ox ACI’KEDITED LAROKATOKIES. — 

“(A) IXFOKMATIOX OX TESTIXO, — Upon 
completion of the testing of a voting system 
under this section, the Commission shall 
promiitly disseminate to the public the identi- 
fication of the laboratoiA’ which carried out the 
testing. 

“(B) LaBOKATOKIES with ACX'REDITA- 
TIOX REVOKED OR SFSPEXDED. — If the Com- 
mission revokes, terminates, or suspends the ac- 
creditation of a laboratoiy under this section, 
the Commission shall promptly notify Congress, 
the eliief State election official of each State, 
and the public.”. 

( B ) C( )XF( )R.M i X(} mM E.XD.ME XTS. — Section 
231 of such Act (42 IJ.S.C. 15371) is further 
amended — 

(i) in subsection (a)(1), by striking 
“testing, certification,” and all that follows 
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and inserting the followdiig: “testing of vot- 
iiig srateni hardware and software by ac- 
credited laboratories in eoiiiicetion with tlie 
certification, decertification, and recertifi- 
cation of the hardware and software for 
purposes of this Act.”; 

(ii) in subsection (a)(2), by striking 
“testing, certification,” and all that follows 
and inserting the following: “testing of its 
voting s^teni hardware and software by 
the laboratories accredited by the Commis- 
sion under this section in connection with 
certitrtng, dccertifking, and recertiAang 
the hardware and software.”; 

(iii) in subsection (b)(1), by striking 
“testing, certification, decertification, and 
recertification” and in.serting “te.sting”; 
and 

(iv) in subsection (d), by striking 
“testing, certification, decertification, and 
recertification” each place it appears and 
inserting “testing”. 

(C) Deadline for estarlisioiext of 

STANDARDS AND EStUtOW A(XX)FNT. — The 
Election Assistance Commission sliall establish 
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25 

1 tlie standards described in section 231(b)(3) of 

2 tlie Help America Vote Act of 2002 and the 

3 Testing’ Escrow Aceoimt described in section 

4 231(b)(4) of such Act (as added by subpara- 

5 graph (A)) not later tlian January 1, 2008. 

6 (3) Special cektifk’atiox of itALLOT dfra- 

7 BILITY AXD READABILITY KEQPIKEMBXTS FOR 

8 STATES NOT CFRRE.XTLY USLXO PAPER BALLOTS. — 

9 If any of the voting systems used in a State for the 

10 regidarly scheduled 2006 general elections for P^ed- 

1 1 oral office did not oiieratc by having voters cast 

12 \' 0 tes on paper ballots (such as through the use of 

13 an optical scan voting system), the State shall cer- 

14 tify to the Election Assistance Commission not later 

15 than 90 days after the date of the enactment of this 

16 Act that the State will be in comjJianee Avith the re- 

17 quirements of section 301(a)(13) of the Help i\mer- 

18 iea Vote of 2002, as added by paragraph (1), in ac- 

19 cordance with the deadline established under this 

20 Act, and shall include in the certification the meth- 

21 ods by Avhich the State will meet the requirements. 

22 (d) Availability of iVitornoxAL F'pxdixo to PIx- 

23 ABLE STiVI'ES TO MEET COSTS OF ReMSED ReQFIRE- 

24 ME.XTS. — 
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1 (1) Extexsiox of KEQT'IKEMBXTS faymexts 

2 FOR MEETIXO REVISED REQEIRE-MEXTS. — Section 

3 257(a) of the Help America Vote Act of 2002 (42 

4 U.S.C. 15407(a) is amended by adding at tlie end 

5 the following new paragraph: 

6 “(4) For fiscal year 2007, $300,000,000, except 

7 that any funds pnnidcd under the authorization 

8 made by this paragraph shall be used by a State 

9 only to meet the requirements of title III which are 

10 first imposed on the State pursuant to the amend- 

1 1 inents made by section 2 of the Voter Confidence 

12 and Increased Accessibility Act of 2007, or to other- 

13 wise modify or i-eplace its voting systems in response 

14 to such amendments.”. 

15 (2) Use of revised formfla for aleoca- 

16 Tiox OF Fi'XDS. — Section 252(b) of such Act (42 

17 U.S.C. 15402(b)) is amended to read as follows; 

18 “(b) State Aelofatiox Perfextaoe Defixed. — 

19 “(1) Ix (JE.XERAE. — Except as provided in para- 

20 giriph (2), the ‘State allocation percentage’ for a 

21 State is the amount (expressed as a percentage) 

22 equal to the quotient of — 

23 “(A) the TOting age population of the State 

24 (as reported in the most recent decennial cen- 

25 sus); and 
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“(B) the total voting ag’c population of all 
States (as reported in the most recent decennial 
census). 

“(2) Special rple pxih payments pok fis- 
cal YEAR 2007. — 

“(A) In (IE.NERAl. — In the ease of the re- 
quirements pawient made to a State for fiscal 
year 2007, the ‘State allocation pereentagc’ for 
a State is the amount (expressed as a percent- 
age) equal to the quotient of — 

“(i) the number of remedial {iroeincts 
in the State; and 

“(ii) the total number of remedial pre- 
cincts in all States. 

“(B) Remedial precinct defined. — In 
this paragraph, a ‘remedial iirocinct’ means any 
precinct (or equivalent location) within the 
State foi' which the voting sj7?tem used to ad- 
minister the regidarly scheduled general election 
for Federal office held in November 2006 — 

“(i) did not use paper as the medium 
for vote easting, or if the scsitem used 
paper, did not use durable paper of archi- 
val quality; or 


24 
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1 “(ii) did not ptwide tliat tiie entire 

2 process of ballot vci’ifieatioii was equipped 

3 for individiials with disabilities.”. 

4 (3) Tx('kea.se ix state .miximu.m share of 

5 FAYMEXT. — Section 252(c) of such Act (42 II.S.C. 

6 15402(e)) is amended — 

7 (A) in paragraph (1), by inserting after 

8 “one-half of 1 percent” the following: “(or, in 

9 the case of the paAonent made for fiscal year 

10 2007, 1 percent)”; and 

11 (B) in imragraph (2), by inserting after 

12 “one-tenth of 1 ])ereent” the following: “(oi-, in 

13 the case of the i)avmient made for fiscal year 

14 2007, one-half of 1 percent)”. 

15 (4) Revised (^oxditioxs for receipt of 

16 FF.xds. — Section 253 of such Act (42 U.S.C. 

17 15403) is amended — 

18 (A) in subsection (a), by striking “A State 

19 is eligible” and inserting “Except as prortded in 

20 subsection (f), a State is eligible”; and 

21 (B) by adding at the end the following new 

22 subsection: 

23 “(f) Special Rfle for Fiscal Year 2007. — Not- 

24 withstanding any other proAision of this part, a State is 
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1 eligible to reeeivo a requirements iiajinent for fiseal year 

2 2007 if— 

3 “(1) not later thaiv 30 days after the date of 

4 the enactment of the Voter Confidence and In- 

5 creased Accessibility Act of 2007, the State certifies 

6 to the Commission the number of remedial precincts 

7 in the State (as defined in section 252(b)(2)(B)); 

8 and 

9 “(2) not later than 90 days after the date of 

10 the enactment of such Act, the chief executive officer 

11 of the State, or designee, in consultation and cooi'di- 

12 nation with the chief State election official, has filed 

13 a statement uith the Commission describing the 

14 State’s need for the paAunent and how the State will 

15 use the pawuont to meet the requircments of title 

16 III (in aecordauec with the limitations applicable to 

17 the use of the pa\unent under section 257(a)(4)).”. 

18 (5) PKKMn’TI.\'(i rSE of Ft'.VOB FOR KKIM- 

19 RFRSE.ME.XT FOR COSTS FREVIOISLY I.VC'FKREO. — 

20 Section 251(c)(1) of such Act (42 II.S.C. 

21 15401(c)(1)) is amended by striking the period at 

22 the end and inserting the following: or as a reini- 

23 bursement for any costs incurred in meeting the I'C- 

24 quii’emonts of title III wiiich are imposed ]mrsuant 

25 to the amendments made by section 2 of the Voter 
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1 Confidence and Increased Accessibility Act of 2007 

2 or in othennse modifying or replacing' voting sys- 

3 toms in I'osponse to such amendments.”. 

4 (6) RI’LE of (.’OXSTKrCTIO.V kbcjaudixcj 

5 STATES RE('EIVLX(} OTHER EUXOS FOR REI’LAOIX(J 

6 IT’XOH FARO, LB™r, OR OTHER VOTIX(} MA- 

7 (Tii.XES. — Nothing in the amendments made by this 

8 subsection or in any other pro\ision of the Help 

9 America Vote Act of 2002 may be constmed to pro- 

10 hibit a State whieli receh’cd or was anthorized to re- 

1 1 ceive a pa\nnont under title I or 11 of such Act for 

12 replacing punch card, lever, or other voting ma- 

13 chines from recciung or using any funds which are 

14 made aATiilablc under the amendments made by this 

1 5 subsection. 

16 (7) Effective date.— The amendments made 

17 by this subsection .shall apply with respect to fiscal 

18 years beginning nith fiscal year 2007. 

19 SEC. 3. ENHANCEMENT OF ENFORCEMENT OF HELP AMER- 

20 ICA VOTE ACT OF 2002. 

21 Section 401 of such Act (42 U.S.C. 15511) is amend- 

22 ed— 

23 (1) by striking “The Attorney General” and in- 

24 sorting “(a) Lx GexeRj\l. — The Attorney General”; 

25 and 
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1 (2) by adding at the end the following new snb- 

2 sections: 

3 “(b) FlIJX(} OP CoMPIiAlXTS BY Agorievei) Pek- 

4 HOXS. — 

5 “(1) Ix (SEXEUAL.— A person who is aggrieved 

6 by a riolation of section 301, 302, or 303 which has 

7 occurred, is occurring, or is about to occur may file 

8 a BTitten, signed, notarized complaint with the At- 

9 torney General describing the violation and request- 

10 ing the Attorney General to take appropT'iatc action 

1 1 under this section. 

12 “(2) Respoxse by attorney (SEXEKAL. — The 

13 Attorney Geiier-al shall i-espond to each complaint 

14 filed under paragi-aph (1), in accordance with proce- 

15 dures established by the Attorney General that re- 

16 quire responses and determinations to be made witli- 

17 in the same (oi' shorter) deadlines which apply to a 

18 State under the State-based administrative com- 

19 l)laint procedures described in section 402(a)(2). 

20 “(e) Obakipk’atiox op Avaibaiubity op Private 

21 Right op Agtiox. — Nothing in this section may bo con- 

22 strued to prohibit any person from bringing an action 

23 under section 1979 of the Revised Statutes of the United 

24 States (42 U.S.C. 1983) (including any indiridual who 

25 seeks to enforce the indiriduaTs riglit to a voter-verified 
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1 pa)X>r ballot, the right to have the voter-verified i)aj}er bal- 

2 lot counted in an election, or any otlicr- r-ight under subtitle 

3 A of title III) to enforce the nniforni and nondiseriin- 

4 inatory election teehnologj’- and administration require- 

5 ments under sections 301, 302, and 303. 

6 “(d) No Effe('t ox State Procedfues. — Notliing 

7 in this section may be construed to affect the availability 

8 of the State-based administrative comjvlaint proeeduro.s re- 

9 quired under section 402 to any person filing’ a complaint 
10 under this subsection.”. 

1 1 SEC. 4. EXTENSION OF AUTHORIZATION OF ELECTION AS- 

12 SISTANCE COMMISSION. 

13 (a) Ix Gexeiul. — Section 210 of the Help America 

14 Vote Act of 2002 (42 U.S.C. 15330) is amended by strik- 

15 ing “each of the fiscal years 2003 through 2005” and in- 

16 .scrting “each fiscal year beginning vatli fi.scal year 2003”. 

17 (b) Effei'TIVE Date. — The amendment made by 

18 subsection (a) shall take effect as if included in the enact- 

19 ment of the Plelp America Vote Act of 2002. 

20 SEC. 5. REQUIREMENT FOR MANDATORY MANUAL AUDITS 

21 BY HAND COUNT. 

22 (a) Mandatory IVEvxual Aronts by Elec^tiox 

23 Audit Boards. — Title III of the Helj) America Vote Act 

24 of 2002 (42 U.S.C. 15481 et seq.) is amended by adding 

25 at the end the folloviug new subtitle: 
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1 “Subtitle C — ^Mandatory Manual 

2 Audits by Election Audit Boards 

3 “SEC. 321. ESTABLISHMENT OF ELECTION AUDIT BOARDS. 

4 “(a) Establisilmext. — N ot later than 60 days be- 

5 fore the date of each election for Federal office held in 

6 the State, the chief auditor of each State shall appoint 

7 an Election Audit Board to administer, without ach'anee 

8 notice to the precincts selected, random hand counts of 

9 the voter-verified paper ballots required to be produced 

10 and presoned pursuant to section 301(a)(2) for each such 

1 1 election held in the State (and, at the option of the State 

12 or jurisdiction involved, of elections for State and local of- 

13 fiee held at the same time as such election). 

14 “(b) Co.muositiox. — 

15 “(1) Ix (JEXEIUL. — Each political party in the 

16 State with a candidate in any of the regularly sehed- 

17 uled elections for Fedei-al office held in the State 

18 whose candidates in the most recent regularly scbed- 

19 uled general elections in the State recchud at least 

20 5% of the aggregate number of all votes cast in such 

21 elections, together with any independent candidate 

22 who received at least .5% of the aggregate number 

23 of all votes east in the most recent regrdarly selied- 

24 uled general elections in the State, sliall select a 
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1 qualified iiidhidnaJ for api)ointiiient to the Election 

2 Audit Board of the State. 

3 “(2) UXAFFILIATED MB.MBEKB. — In addition to 

4 the iiidhiduals sening on the Board inirsnant to 

5 paragraph (1), the cliief auditor of the State shall 

6 appoint qualified inflividuals who are not nominated 

7 by any political party or candidate and who are not 

8 employees or agents of any political party or can- 

9 didate to seiwe on the Board. The number of indmd- 

10 uals appointed to this paragraph sliall be 

11 sufficient to ensure that the total number of indmd- 

12 uals sei-ving on the Board is an odd number not less 

13 than 7. 

14 “(3) Qpalifk’ATION'S. — iVn indhidnal is quali- 

15 fied to be a])poirited to the Board if the indhddual 

16 has professional experience in cari'^dng out audits on 

17 an impartial basis, and does not have any conflict of 

1 8 interest with the manufacturer or vendor of any vot- 

19 ing .system which was used in any of the elections 

20 that uill be audited by the Board. 

21 “(4) Diversity ix afpoi.xtments.— In mak- 

22 ing apiiointinents to the Boai'd, the chief auditor of 

23 the State shall (to the gi-eatest extent practicable) 

24 ensure that the members of the Board reflect the de- 
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1 mogi'aphic composition of the voting age population 

2 of the State. 

3 “(e) Special Rule P’or Rcxofe and Spei’lvl 

4 ELEin’IONS. — 

5 “(1) Rcnoee elections. — If a runoff election 

6 for Federal office is held in the State, the Election 

7 Audit Board which, was appointed for the initial elec- 

8 tion which re.snlted in the ninoff election shall seive 

9 as the Election Audit Board witli respect to the run- 

10 off election. 

1 1 “(2) Speital elections. — I f a special election 

12 for Federal office is held in the State (other than a 

13 special election lield on the same date as the date of 

14 a regularly scheduled election for Federal office), the 

15 Election Audit Board which was appointed for the 

16 most recent regularly scheduled election for Federal 

17 office in the State shall serve as the Election Audit 

18 Board \oth re.spect to the special election. 

19 “(d) Chief Acditoh Defined. — In this .subsection, 

20 the ‘chief auditor’ of a State is an official of the State 

21 government, who, as de.signated by the Attorney General 

22 of the State and certified by the Attorney Gener’al of the 

23 State to tire Commissiorr, is resporrsible for conducting an- 

24 nual audits of the oper’ations of the govcnnnerit of the 

25 State under the laws or- constitution of the State, except 
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1 that in no case may an indmclual scitc as tlie chief audi- 

2 ton of a State under this subsection if tlic indi^^dual is 

3 the elhef State election official. 

4 “SEC. 322. NUMBER OF BALLOTS COUNTED UNDER AUDIT. 

5 “(a) Ix Gex’EIUL. — E xcept as proGded in subsection 

6 (b), the number of voter-verified paper ballots which vail 

7 be subject to a hand count administered by the Election 

8 Audit Board of a State under this subtitle with respect 

9 to an election shall bo detennined as follows: 

10 “(1) In the event that the unofficial count as 

11 described in .section 323(a)(1) reveals that the mar- 

12 gin of lictoiy between the two eandidato.s rccei\ing 

13 the largest number- of votes in the election is less 

14 than 1 percent of the total votes cast in that clee- 

15 tion, the hand counts of the voter-\-erified paper bal- 

16 lots shall occur in 10 per-cent of all pi-ecincts (or 

1 7 equivalent locations) in the Congressional district in- 

18 volved (in the ease of an election for the House of 

19 Repi-esentatives) or the State (in the case of any 

20 other election for Fedcr-al office). 

21 “(2) In the everrt that the unofficial count as 

22 described in section 323(a)(1) t-eveals that the mar-- 

23 gin of victory between the two candidates i-ecehing 

24 the lar-ge.st number of votes in the election is greater 

25 than or- equal to 1 percent but less than 2 percent 
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1 of the total votes cast in that election, the hand 

2 counts of the voter-verified papei’ ballots shall occur 

3 in 5 percent of all precincts (or equivalent locations) 

4 in the CongTCSsional district iin'ohwl (in the case of 

5 an election for the House of Reprcsentatiwvs) or the 

6 State (in the case of any other election for Pedei'al 

7 office). 

8 “(3) In the event that the unofficial count as 

9 described in section 323(a)(1) reveals that the inar- 

10 gin of victoiy between the two candidates reeemng 

11 the largest ninuber of ^'otes in the election is equal 

12 to or greater than 2 i)ercent of the total votes cast 

13 in that election, the hand counts of the voter-verified 

14 paper ballots shall occur in 3 percent of all precincts 

15 (or equivalent locations) in the Congressional district 

16 involved (in the ease of an election for the House of 

17 Representatives) or the State (in the case of any 

1 8 other election for Federal office). 

19 “(b) List: OF Ai/rEK.\ATivE Mechanism. — N otwith- 

20 standing subsection (a), a State may adopt and apply an 

21 alternative inechanisin to determine the numbei' of voter- 

22 verified paper ballots which ffill be subject to the hand 

23 counts required under tliis subtitle vith respect to an elec- 

24 tion, so long as the National Institute of Standards and 

25 Technology determines that the alternative inechanistn 
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1 will be at least as effective in cnsiii'ing the accuracy of 

2 the election results and as transparent as the procedure 

3 under subsection (a). 

4 “SEC. 323. PROCESS FOR ADMINISTERING AUDITS. 

5 “(a) Ix Gexekac. — The Election Audit Board of a 

6 State shall administer an audit under this section of the 

7 results of an election in accordance with the following pro- 

8 cednres: 

9 “(1.) Within 24 hom-s after the State announces 

10 the final unofficial vote count in each precinct in tlie 

1 1 State, the Board shall determine and then announce 

12 the precincts in the State in which it will administer 

13 the audits, 

14 “(2) With rcs]>ect to votes east at the precinct 

15 or oqui\'alent location on oi- before the date of the 

16 election (other than piwisional ballots described in 

17 paragTaph (3)), the Board shall administer the hand 

1 8 count of the \'Otes on the paper voter-\urified ballots 

19 required to be produced and pr-eseived under section 

20 301(a)(2)(A) and the comparison of the count of the 

21 votes on those ballots with the final unofficial count 

22 of such votes as announced by the State. 

23 “(3) With respect to votes east other than at 

24 the precinct oil the date of the election (other than 

25 votes cast before the date of the election described 
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] in |)aragraph (2)) or votes east by piwnsional ballot 

2 on the date of the election which are certified and 

3 counted by the State on or after the date of the elcc- 

4 tion, including votes cast by absent uniformed seiv- 

5 ices voters and overseas voters under the Uniformed 

6 and Overseas Citizens Absentee Voting Act, the 

7 Board shall administer the hand count of the appli- 

8 cable voter-verified ballots required to be produced 

9 and presen'cd under section 301(a)(2)(A) and soe- 

10 tion 301(a)(2)(B) and compare the count it admin- 

1 1 isters with the count of such ^'otes as announced by 

12 the State. 

13 “(b) Spe<'lvl Rule ix Case oe Delay ix Report- 

14 ixo Absextee Vote Copxt. — In the ease of a State in 

15 which, under State law, the final count of absentee and 

16 pro^^sional votes is not announced until after the expira- 

17 tion of the 7-day period which begins on tlie date of the 

18 election, the Election Audit Board shall initiate the proe- 

19 ess described in subsection (a) for- administeriirg the audit 

20 not later than 24 hours after the State announces the final 

21 unofficial vote count for the votes cast at the precinct or 

22 equivalent location on or before the date of the election, 

23 and shall initiate the administration of tire audit of the 

24 abseutee and pro\isional votes pursuant to subsection 
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1 (a)(3) not latei- tlian 24 hours after tlie State ainiounees 

2 the final unofficial count of such votes. 

3 “(e) Additional Ai'dits if Cafse Shown. — 

4 “(1) In oexeral.— If the Election Audit 

5 Board finds that any of the hand counts adininis- 

6 tered under this section do not match the final unof- 

7 fieial tally of the results of an election, the Board 

8 shall administer hand counts under this section of 

9 such additional precincts (or equivalent jurisdictions) 

10 as the Board considers aiiprojiriate to resolve any 

1 1 concerns resulting from the audit and ensure the ac- 

12 curacy of the results. 

13 “(2) Estadlisiiment and PVBLU'ATION of 

14 FIKX’EDl'RES OOVEKNINO ADDITIONAL AUDITS. — 

15 Not later than Januaiy 1, 2008, each State shall cs- 

16 tablish and publish ])i-ocedurcs for cai-rjing out the 

17 additional audits undei- this subsection, including the 

18 means by which the State shall resolve any concerns 

19 resulting from the audit with finality and ensure the 

20 accuracy of the results. 

21 “(d) PuBLU' Observation of Audits. — E ach audit 

22 conducted under this section shall be conducted in a man- 

23 ner that allows ]iublic obser\'ation of the entire process. 
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1 “SEC. 324. SELECTION OF PRECINCTS. 

2 “(a) Ix Gexeral. — E xcept as p^•<)^^ded in subsection 

3 (e), the selection of tlie precincts in the. State in which 

4 the Election Audit Board of the State shall adininistei' the 

5 hand counts under this subtitle shall be made by the 

6 Board on an entirely random basis using’ a uniforni dis- 

7 tribution in which all i)rocincts in a State have an equal 

8 chance of being selected, in accordance uath such proce- 

9 dures as the Couunissiou determines appropriate, except 

10 that — 

11 “(1) at least one precinct shall be selected at 

12 random in each county; and 

13 “(2) the Commission shall publish the proce- 

14 dures in the Federal Register prior to the selection 

1 5 of the precincts. 

16 “(b) Pfiuac Selectio.x. — The random selection of 

17 precincts under subsection (a) shall be conducted in pub- 

18 lie, at a time and place announced in advance. 

19 “(c) Maxdatohy Selei’tiox of Pkecixots Estab- 

20 LisiiED Sfe(’ifi(’Ally For Absextee BabIjOTB. — If a 

21 State establishes a separate precinct for purposes of 

22 countiug the absentee ballots cast in an election and treats 

23 all absentee ballots as ha\dug been east in that precinct, 

24 and if the .state does not make absentee ballots sortable 

25 by precinct, the State shall include that precinct among 

26 the precincts in the State in which the Election Audit 
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1 Board sluill administer the liaiid counts under this sub- 

2 title. 

3 “SEC. 325. PUBLICATION OF RESULTS. 

4 “(a) St'bjiissio.x to Coji.missiox. — ^As soon as i)rac- 

5 ticable after the completion of an audit under this subtitle, 

6 the Election Audit Board of a State shall submit to the 

7 Commission the results of the audit, and shall include in 

8 the submission a comparison of the i'c\sults of the election 

9 in the pi'eciuet as determined by the Board under the 

10 audit and the final imofficial vote count in the precinct 

1 1 as announced by the State, as well as a list of any discrci)- 

12 ancios discovered between the initial, suhsecjnent, and final 

13 liand counts administered by the Boai'd and such final un- 

14 official vote count and any explanation for such discrcje 

15 aneies, broken down by the categoi-ies of votes doseribed 

16 in paragTaphs (2) and (3) of section 323(a). 

17 “(b) Publication by Co.m.miksiox. — Immediately 

18 after receiving the submission of the results of an audit 

19 from the Election Audit Board of a State under subsection 

20 (a), the Commission shall publicly announce and publish 

21 the information contained in the submission. 

22 “(c) Delay in Cektifky\tion of Results by 

23 State.— 

24 “(1) Phoiiibitlxu certification until (’0.\I- 

25 ULETIO.X OF AUDITS. — No State may certify the re- 
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1 suits of any election which is subject to an audit 

2 under tins subtitle ])rior to the eonipletion of the 

3 audit and the announceinent and submission of the 

4 results of the audit to the Commission for publiea- 

5 tion of the information required under this section. 

6 “(2) Deadline for (completion of at dits 

7 OF PRESIDENTIAL ELEinTONS. — In the case of an 

8 election for electors for President and Vice President 

9 which is subject to an audit under this subtitle, the 

10 State shall complete the audits and announce and 

1 1 submit the results to the Commission for publication 

12 of the information required under this section in 

13 time for the State to certify the I'esnlts of the elec- 

14 tion and prortde for the final determination of any 

15 controversy or contest concerning the appointment 

16 of such electors prior to the deadline described in 

17 section 6 of title 3, United States Code. 

1 8 “SEC. 326. PAYMENTS TO STATES. 

19 “(a) Pay.ments For Costs of CoNDrcTiNO Ar- 

20 DITS. — In accordance with the requirements and proce- 

21 (lures of this section, the Commission shall make a pay- 

22 ment to a State to cover the costs incurred liy the State 

23 in earning out this subtitle with respect to the electious 

24 that are the .suliject of the audits conducted under this 

25 subtitle. 
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1 “(b) Certifk'atiox of Comi*liax(;e axd Axtici- 

2 I’ATED Costs.— 

3 “(1) Cektifioatiox required. — In order to 

4 receive a patient nnder tliis section, a State shall 

5 submit to the Commission, in such form as the Coni- 

6 mission may require, a statement containing— 

7 “(A) a ccitifieatiori that the State will con- 

8 duet the audits reciuired under this subtitle in 

9 accordance with all of the requirements of this 

10 subtitle; 

11 “(B) a notice of the reasonable costs an- 

12 ticipated to be incurred by the State in earning 

13 out this subtitle ■«ith respect to the elections in- 

14 volved; and 

15 “(C) such other information and assur- 

16 anccKS as the Commission may require. 

17 “(2) Amouxt of fay.mext. — The amount of a 

18 pa\anent made to a State under this section shall be 

19 equal to the reasonable costs anticipated to be in- 

20 curred by the State in earning out this subtitle vith 

21 respect to the elections involved, as set forth in the 

22 statement submitted under paragraph (1) a notice 

23 submitted by the State to the Commission (in such 

24 form and containing such information as the Com- 

25 mission may T-equire). 
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1 “(3) Tlmix(} op xoTU’p]. — The State o)ay not 

2 submit a notice under paT’agraph (1) nntil ean- 

3 didates have been selceted to appear on the ballot 

4 for all of the elections for Federal office which will 

5 be the subject of the audits involved. 

6 “(cO Timixcj of Payaiexts.- — T he Commission shall 

7 make the pa\inent required under this section to a State 

8 not later than 30 da^ after reeei\ano’ the notice submitted 

9 by the State under sub, section (b). 

10 “(d) Autiiokizatiox of Appropkiatioxs. — T here 

11 are authorized to be appropriated to the Commission for 

12 fiscal year 2008 and each succeeding fiscal year such sums 

13 as may be neeossaiy for paAinents under this section. 

14 “SEC. 327. EXCEPTION FOR ELECTIONS SUBJECT TO AUTO- 

1 5 MATIC RECOUNT UNDER STATE LAW. 

16 “This subtitle does not apply to any election foi' 

17 which a recount is required automatically under State law 

18 because of the mai’gin of \’ictoiy between the two can- 

19 didates receiving the largest numbei’ of votes in the elec- 

20 tion. Nothing in the prcAnous sentence may be con.strued 

21 to waive tlic application of any other piwision of this Act 

22 to any election (including the ballot verification and audit 

23 capacity requirements of section 301(a)(2)). 
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1 “SEC. 328. EFFECTIVE DATE. 

2 “This subtitle shall apply with respect to elections for 

3 Federal office beginning wth tlic regiilarly scheduled gen- 

4 oral elections held Iti November 2008.”. 

5 (b) Availap.ility of Exfok("e.mext U.xdek Help 

6 iL\iEKi(A\ Vote Act of 2002. — Section 401 of such Act 

7 (42 U.S.C. 15511), as amended by section 3, is aniend- 

8 ed— 

9 (1) in subsection (a), by striking the period at 

10 the end and inseiting the following: or the re- 

1 1 quireiuents of subtitle C of title III.”; 

12 (2) in subsection (b)(1), by striking “section 

13 303” and inserting “section 303, or subtitle C of 

14 title HI,”; and 

15 (3) in subsection (c) — 

16 (A) by striking “subtitle A” and inserting 

17 “subtitles A or C”, and 

18 (B) by striking the period at the end and 

19 inserting the following: “, or the requii'emeuts 

20 of subtitle C of title III.”. 

21 (e) Clehkavl iVMEXD.MK.XT. — The table of contents 

22 of such Act is amended by adding at the end of the item 

23 relating to title III the following: 

“Subtitle (' — Mandatory Manual Audits by Election Audit Boards 

“Sec. d21. Establishment of Eleetion Audit Boards. 

“Sim-. 322. Xuniiier of ballots eouutwl uiuler audit. 

“Sec. 323. Process tor atliuinisterin^ audits. 

“Sec. 324. Selection of precincts. 
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325. Pul)licatioiw)f results. 

“Her. 326. Payineuts to States. 

“Sec. 327. Exception tor elections subject to automatic i-ecount within 24 lioius 
uiMler State law. 

“See. 328. Effective <late.”. 

1 SEC. 6. REPEAL OF EXEMPTION OF ELECTION ASSISTANCE 

2 COMMISSION FROM CERTAIN GOVERNMENT 

3 CONTRACTING REQUIREMENTS. 

4 (a) IX Gexeral. — S ection 205 of the Help America 

5 Vote Act of 2002 (42 U.S.C. 15325) is amended by strik- 

6 ing subsection (e). 

7 (b) Effe('T 1 VE Date. — T he amendment made by 

8 subsection (a) shall apply with resiicct to conti-aets entered 

9 into by the Election Assistance Commission on or after 

10 the date of the enactment of this Act. 

1 1 SEC. 7. EFFECTIVE DATE. 

12 Exee])t as otherwise pro\'ided, this Act and tlie 

13 amendments made by this Act shall apply nith respect to 

14 elections for Federal office occurihig during 2008 and 

1 5 each succeeding year. 

O 
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Ms. Lofgren. Mr. Chairman I offer my substitute as an amend- 
ment. 

The Chairman. Without objection, the first reading of the bill 
will be dispensed with and without objection, the bill will be con- 
sidered as read and open to amendment at any point. Maybe before 
I recognize you, we should recess to go vote and come back and I 
will recognize you for your statement. Thank you all. We are re- 
cessed until after the vote. I think we have three votes on the floor. 

[Recess.] 

The Chairman. I would like to call the meeting of the Committee 
on House Administration back to order. The Chair now recognizes 
the gentlewoman from California. Ms. Lofgren, Chairwoman of the 
Subcommittee on Elections, held three hearings on this bill in prep- 
aration for today’s markup. 

Ms. Lofgren. Mr. Chairman, I am chomping at the bit to offer 
my substitute to the amendment, and I do so at this time. 

The Chairman. The amendment has been distributed to the 
Members. Without objection, the reading of the amendment will be 
dispensed with. The gentlelady from California is recognized for 
five minutes in support of her amendment. 

[The information follows:] 
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Amendment in the Nature of a Substitute 
TO H.R. 811 

Offered by Ms. Zoe Lofgren of California 

Strike all a.fter tJie enacting' danse and insei-t the 
following: 

1 section 1. SHORT TITLE. 

2 This Act may be cited as the “Votei' Confidence and 

3 Increased Acce.ssibility Act of 2007”. 

4 SEC. 2. PROMOTING ACCURACY, INTEGRITY, AND SECU- 

5 RITY THROUGH VOTER-VERIFIED PERMA- 

6 NENT PAPER BALLOT. 

7 (a.) Ballot Vekificatiox and Audit Capactty. — 

8 (1) In oeneral. — Section 301(a)(2) of the 

9 Help America Vote Act of 2002 (42 IJ.S.C. 


10 

15481(a)(2)) is amended to read as follow 

s; 

11 

“(2) Ballot verifk’ation and audit cauau- 

12 

ITY. — 



13 

“(A) Voter-verified p 

APER B 

uVLLOTH. — 

14 

“(i) Verifkation.- 

-(I) 3 

rile voting 

15 

.system sball re<uiire the 

use of 

or produce 

16 

an individual, durable, vi 

:)ter-ver 

ified paper 

17 

ballot of the voter’s vote 

that shall be ere- 

18 

ated by or made available for 

ins[)ecti()n 
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and verification by the voter before the vot- 
er’s vote is cast and counted. For purposes 
of tliis subclanse, examples of such a ballot 
include a paper ballot marked by the voter 
for the purpose of beiiifi' counted by hand 
or read by an optical scanner or other 
similar dericn, a paper ballot prepared by 
the voter to be mailed to an electioti offi- 
cial (whether from a domestic or overseas 
location), a paper ballot created through 
the use of a ballot marking device or sys- 
tem, or a paper ballot produced by a touch 
sci'cen or other ele(4.ronic voting machine, 
so long as in each case the voter is f)ei'- 
mitted to verity the ballot in a paper form 
in accordance with this subparagraph. 

“(II) The voting .system shall proride 
the voter with an opportunity to coi-rect 
any e?ror made by the .system in the voter- 
verified paper ballot before the permanent 
voter-ver-ified [)aper l)allot is presenncl in 
accordance with clause (ii). 

“(Ill) The voting system shall not 
pre.setve the voter-vei-ified |)aper ballots in 
any manner that makes it po.ssible, at any 


f:\V1 0\050407\050407.325,xml (370500I19) 

May 4, 2007 {5:54 p.m.) 



55 


F;\P)0\H8I l\HASUB„OOl.XML 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


H.Ij.F. 

3 

time after the ballot has been east, to asso- 
ciate a voter with the record of the voter’s 
vote. 

“(ii) Pkeki5RVATI()N. — The individual, 
durable voter-verified paper ballot pro- 
duced in accordance with clause (i) shall be 
used as the official ballot for purposes of 
any recount or audit conducted with re- 
spect to any election for Federal office in 
whicli the votinf>' system is used, and shall 
be preserved — 

“(I) in the case of votes cast at 
the polling place on the date of the 
election, within the pollin|^■ place in 
the manner or method in which all 
other paper ballots are preserved 
within such polling' place on such 
date; or- 

“(II) in any other case, in a 
manner wliich is consistent with the 
manner employed by the jiii'isdiction 
for prcseiving such ballots in general, 
“(iii) Manual ai'dit uauauity. — (I) 
Bach paper ballot [rrodnc'cd pursuant to 
clause (i) shall be suitable for a manual 
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audit equivaieut to that of a paper ballot 
voting system, and shall be counted by 
hand in any recount or audit conducted 
with respect to any election for Federal of- 
fice. 

“(11) In the event of aiiy inconsist- 
encies or irregularities between any elec- 
tronic vote tallies and the vote tallies de- 
tei-mined by counting by hand the indi- 
vidual, durable voter-verified paper ballots 
pi’oduced pursuant to clause (i), and sub- 
ject to subparagraph (R), the individual, 
durable votcn-verified paioei' ballots shall be 
the tnie and correct record of the votes 
cast. 

“(B) Sl’KC’lAt KTIbE FOR TKEATjMRNT OF 
DISl’rTKS WHEN I’Al’EH BALLOTS HAVE BEEN 
SHOWN TO HE COiMI’RO.MlSEl). — 

“(i) In (jenekal. — I n the event 
that—- 

“(I) there is any inconsistency 
behveen atiy clectronii' ^'ote tallies and 
the vote tallies detei'inined by connt- 
ing by hand the individual, duiuble 
voter-verified paper ballots produced 
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pursuant to subparagraph (A)(i) with 
respect to any election for P^ederal of- 
fice; and 

“(II) it is demonstrated by clear 
and convincing eAdence (as deter- 
mined in accordance with the applica- 
ble standards iti the jurisdiction in- 
volved) in any recount, audit, or con- 
test of the result of the elechion that 
the paper ballots have been com- 
promised (by damage or mischief or 
otherwise) and that a sufficient ninn- 
be?- of the ballots have been so com- 
promised that the result of the elec- 
tion could !)(■ changed, 
tlu^ determination of the appropriate rem- 
edy u’ith respect to the election shall be 
made in accordance u-'ith applicable State 
law, except that the electi-onic tally shall 
not be used as the exclusi^’c basis for de- 
tei-mining the official certified vote tally. 

“(ii) lit’IiE KOK (’ONSIDEKATION OF 
KALLOTH ASSOCIATKI) WITH FAFII VOTINO 
SIAtTllNE. — For purposes of clause (i), the 
[)aper ballots associated ^vith each voting 
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1 system shall be eonsidered on a voting-ma- 

2 chine-by-voting-niaehine basis, and only the 

3 paper ballots deemed (‘.ompromised, if any, 

4 shall be considered in the eakadation of 

5 whether or not the result of the election 

6 could be changed due to the eomproinised 

7 paper ballots.”. 

8 (2) OONFORMINC} AMENDMENT CL.tRIPYIN(J AP- 

9 PIjK'ABrfjFTY OF ADTERNATm] DAN(}UA«E ACX’ESSI- 

10 BUjITY. — K ection 301(a)(4) of such Act (42 ll.S.d. 

11 15481 (a)(4)) is amended by inserting “(iticluding 

12 the paper ballots recpiired to be produced under 

13 pai’agraph (2) and the Tioticxis reciuired under pai’a- 

14 graphs (7) and (13)(11))” after “voting system”. 

15 (3) Other ('o.nforminxj amendments. — H ee- 

16 tion 3()l(a)(l) of such Act (42 U.S.O. 15481(a)(1)) 

17 is amended — 

18 (A) in subparagraph (A)(i), by striking 

19 “counted” and inserting “counted, in accord- 

20 a nee with paragraphs (2) and (3)”; 

21 (B) in subparagraph (A)(ii), by striking 

22 “counted” and inserting “counted, in accord- 

23 ance with paragraphs (2) and (3)”; 

24 (0) in subparagraph (A)(iii), by striking 

25 “counted” each [)laee it appears and inserting 
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“counted, in aecordanee with pai'agTaphs (2) 
and (3)”; and 

(D) in subparagraph (B)(ii), by striking 
“counted” and insetting “counted, in accord- 
ance with parag'raphs (2) and (3)”. 

(b) Ac’oessibility and Ballot VERipittATioN for 
Individitals With Disabilities. — 

(1) In (lENERAi.i. — Section 301(a)(3)(B) of 
such Act (42 U.S.O. 15481(a)(3)(B)) is amended to 
read as follows: 

“(B)(i) satisfy the requirement of subpara- 
graph (A) through the use of at least one voting 
system etpiipped for individuals with disaliilities 
at each polling place; and 

“(ii) meet the retpiirements of subpara- 
graph (A) and paragraph (2)(A) by using a sys- 
tem that — 

“(I) iillows the voter to privately atul 
independently vei’ify the individual, durable 
paper ballot through the conversion of the 
human-readable [irinted or marked vote se- 
lections into accessible form, 

“(II) ensures that the entire process 
of ballot verification and vote casting is 
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1 e(]uippe(l for individuals with disabilities, 

2 and 

3 “(HI) does not preclude the supple- 

4 nientary use of Braille or tactile ballots.”. 

5 (2) SPEOlPlt' RBQtilEEMENT STPDY, TEHT- 

6 TNG, AND DEAU?L<)PMBNT OP ACCESSIBLE BALLOT 

7 VBRIPKIATtON MECHANISMS. — 

8 (A) Sti'DY itND REPORTING. — Subtitle C 

9 of title 11 of such Act (42 LI.S.G. 15881 et seq.) 

10 is amended — 

11 (i) by redesignating section 247 as 

12 section 248; and 

13 (ii) by inserting after section 246 the 

14 following new section-. 

15 “SEC. 247. STUDY AND REPORT ON ACCESSIBLE BALLOT 

16 VERIFICATION MECHANISMS. 

17 “(a) Stiuiy AND Report. — The Director of the Na- 

18 tional Institute of Standards and Technology shall study, 

19 test, and develop best practices to enhance the accessibility 

20 of ballot verification incchanisnis for individuals with dis- 

21 abilities, for voters who.se primary language is not English, 

22 and for voters with difficulties in literacy, including be.st 

23 practices for the mechanisms themselves and the firocesses 

24 through which the mechanisms are used. In carrying out 

25 this section, the Director shall specifically inve.stigate e.x- 


t:\V1 0\05040A050407.325,j(ml 
May 4, 2007 (5:54 p.m.) 


(370500119) 



61 


F:\P10\H81 UHASUB^OOI.XML 

9 

1 isting and potential methods or deAdces, inehiding non- 

2 electronic deroces, that will assist such indhidnals and vot- 

3 ers in creating voter-verified paper ballots and presenting 

4 or transmitting the information printed or marked on such 

5 ballots back to such indHiduals and voters. 

6 “(b) (l()ORDiNATrf)N With Grants for Tec^h- 

7 NOLHHY lMPR(m3MENTS. — The Director shall coordinate 

8 the acthities carried out under subsection (a) with the r'e- 

9 search conducted under the grant progi-am carried out by 

10 the Gommission under section 271, to the extent that the 

11 Director and Commission determine necessary to [irovide 

12 for the advancement of accessible voting technologjA 

13 “(c) Deadline.— The Director shall complete the re- 

14 (luirements of subsection (a) not later than December 81, 

15 2008. 

16 “(d) Aiithorization of Appropriations. — There 

17 are anthorized to be apiiropriated to carry out subsection 

18 (a) $3,000,000, to remain available until expended.”, 

19 (B) Clekioal amendment. — The table of 

20 contents of such Act is amended — 

21 (i) by redesignating the item relating 

22 to section 247 as relating to section 248; 

23 and 

24 (ii) by inserting after- the item relating 

25 to section 240 the following new item: 

“Hoc. 247, Study und n‘|M>rt on acccssibU* vottw Tcrificatioii nK'tdumisiu.s.”. 


f;\V10\050407\050407.325.xml 
May 4, 2007 (5:54 p.m.) 


(370500f19) 



62 


F:\PI0\H81 l\HASUB„OOi.XML H.L.C. 

10 

1 (3) Clarification of accessibility stand- 

2 ARDS UNDER VOLUNTARY VOTINO SYSTEM (lUID- 

3 ANCE. — In adopting- any voluntary guidance under 

4 subtitle B of title III of the Help America Vote Act 

5 with respect to the accessibility of the jiaper ballot 

6 verification requirements for individuals with disabil- 

7 ities, the Election Assistance Commission shall in- 

8 elude and apply the same accessibility standards ap- 

9 plicable undei- the volnntaiy guidance adopted for 

10 accessible voting systems under such subtitle. 

11 ((i) AnniTioNMj VoTiNo System Reqiiirements.— 

12 (1) Requirements described. — Section 

13 3()l(a) of such Act (42 U.S.d 1.3481(a.)) is amend- 

14 ed by adding at the end the following new para- 

15 graphs: 

16 “(7) INSTRI'CTION REMINDINO VOTERS OP IM- 

17 FORTANCE OF VERIFYINO FAI'ER BAI.LOT. — 

18 “(A) In oenekal.- — The apiiropriate elec- 

19 tion official at each polling place shall cause to 

20 be placed in a [iromineut location in the polling 

21 place which is clearly visible from the voting 

22 booths a notice, in large font print accessible to 

23 the visually impaired, advising voters that the 

24 pajier ballots representing their- votes shall serve 

25 as the vote of record in all audits and recounts 
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1 in elections for Federal office, and that the.y 

2 should not leave the voting booth until eon- 

3 firming that such paper ballots accurately 

4 record their vote. 

5 “(B) Systems for iNOttUDiTALS with 

6 DISABILITIES. — All voting systems equipped for 

7 individuals with disabilities shall present or 

8 transmit in accessible term the statement ro- 

9 ferred to in subpai’agraph (A), as well as an ex- 

10 planation of the verification process described 

11 in paragraph (3)(B){ii). 

12 “(8) Broiiibitinh use dp UNI’ERTIPIED ele<'- 

13 TION-DEDK'ATED votinh system TEITINOLOHIES; 

14 DISCLOSURE REQUIREMENTS. — 

15 “(A) In (ieneral. — A voting system used 

16 in an election for Federal office in a State may 

17 not at any time during the election contain or 

18 use any election-dedicated voting .sv'stern tech- 

19 nolog>' which has not been certified by the State 

20 for u.se in the election and w hich has not been 

21 deposited with an accredited laljoratory de- 

22 scribed in section 231 to be held in esci'ow and 

23 disclosed in accordance w'ith this section. 

24 “(B) Uequirrjient por and kestric- 

25 TIONS ON Disi’LOSURE. — All accredited laboi-a- 
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1 

t,oty under section 231 with wliom an election- 

2 

dedicated voting: system technology has been de- 

3 

posited shall — 

4 

“(i) hold the technology in escrow; 

5 

and 

6 

“(ii) disclose technology and informa- 

7 

tion i-egai’ding the technology to another 

8 

person if — 

9 

“(1) the person is a, (pialified per- 

10 

son desciihed in subpai'agraph ((1) 

11 

who has entered into a nondisclosure 

12 

agreement with respect to the tech- 

13 

nology which meets the lyciuirements 

14 

of suhparagrapli (D); or 

15 

“(II) the laboi’atory is rc(iuired to 

16 

disclose the technology to the person 

17 

under State la.w, in acc.ordance ^^’ith 

18 

the terms and conditions applicable 

19 

under such law. 

20 

“(C) QrAiaFIEl) FKKISONH ntSWRIBEl). — 

21 

With respect to the disclosure of election-dedi- 

22 

cated voting system technology by a laboratory 

23 

under subpartigraph (Ii)(ii)(I), a ‘(pjalified per- 

24 

son’ is any of the following: 
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“(i) A g-oveni mental entity with re- 
sponsibility for the administration of vot- 
ing and election-related matters for pur- 
poses of revnewang, analyzing, or reporting- 
on the technology. 

“(ii) A party to pi-e- or post-election 
litigation challenging the result of an elec- 
tion or the administration or use of the 
technology used in an election, including 
hut not limited to election contests or chal- 
lenges to the ce.T-tific.ation of the tedi- 
nology, or an expei-t for a party to such 
litigation, for purposes of reviewing or ana- 
lyzing the teclnrologv to support or oppose 
the litigatiorr, atrd all parties to the litiga- 
tioir shall have acrress to the tedrirologT,' for- 
srtcit pur-poses. 

“(iii) A pei-soir not described irr clause 
(i) or (ii) who reviews, arralyzes, or t-epor-ts 
ort the tedrirology solely for- air academic, 
scientific, technological, or- other investiga- 
tiorr or inriuiry corrcerniirg the accrrr-acy or 
integrify of the technology. 

“(D) RKQriRKMENTH I<X)K NoxunKcax)- 
sintE AdRKEMENTK. — A trorrdisdosm-e agt-ce- 
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ment. entered into wth respect, to ati ele(4, ion- 
dedicated votiiifr system technology meets the 
requirements of this subparagTaph if the agree- 
ment — 

“(i) is limited in scope to coverage of 
the tec.hnology disclosed under subpara- 
graph (B) and any ti-ade seci'ets and intel- 
lectual property rights related thereto; 

“(ii) does not pT'ohibit a signatoty 
from entering into other nondisclosure 
agieements to re\ie\v othei' technologies 
under this paT'agray)!); 

“(iii) exempts from coverage any in- 
formation tlie signatory lawfully obtained 
from another source or any information in 
the public domain; 

“(iv) remains in eftect for not longer 
than the life of any trade secu'ct or other 
intellectual i)!'operty right related thereto; 

“(v) prohibits the use of injunctions 
barring a signatory from carrying out any 
a(4ivity authorized under subfjaragraph 
(d), including injunctions limited to the 
period prior b) a ti'ial involving the tecJi- 
noiogx'; 
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15 

“(vi) is silent as to damages awarded 
for breaeh of the agreement, other than a 
reference to damages available under appli- 
cable law; 

“(vii) allows disclosure of e^^dence of 
crime, including in response to a subpoena 
or warrant; 

“(viii) allows the signatory to perform 
anal.yses on the technology (including by 
executing the technology), disclose reports 
and analyses that describe operational 
issues pertaining to the technology (includ- 
ing \adnerabi!ities to tampering, errors, 
risks associated with use, failures as a re- 
sult of use, and other problems), and de- 
scribe or explain why or how a voting sys- 
tem failed or otherwise did not peiform as 
intended; and 

“(ix) provides that the agreement 
shall be governed by the trade seci-et laws 
of the api)licable States 
“(E) ELEt'TION-DEDK’ATKI) V()TIN(! SYS- 
TEM TH(TiNf)ij()(iY DEFINED. — For purposes of 
this paragraph, ‘election-dedicated voting sys- 
tem technology'’ HKians ‘voting system software’ 
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1 as defined under the 2005 voluntary voting' sys- 

2 tem guidelines adopted by the (Commission 

3 under section 222, but excludes ‘commercdal- 

4 off-the-shelf software and hardware defined 

5 under those guidelines. 

6 “(9) Prohibition of hse op wireless com- 

7 MIINIttVTIONS DEVICES IN VOTINIt SYSTEMS. — No 

8 voting system shall contain, use, or l)e ac.cessible by 

9 any wireless, power-line, or concealed c.ommunication 

10 devdce, except that enclosed infrared (ionimunications 

1 1 devices which are ceitified for use in the voting sys- 

12 tem by the State and which cannot be used for any 

13 remote or wide area communications or used without 

14 the knowledge of poll workei's shall be permitted. 

15 “(10) Phoihbitino connkition of system 

16 OH TRANSMISSION OF SYSTEM INFORMATION OV'ER 

17 THE INTERNET. — No component of any voting de- 

18 vice upon which ballots are programmed or votes are 

19 cast or tabulated shall be connected to the Internet 

20 at any time. 

21 “(11) Sei’frity standards for votino sys- 

22 TEMS USED IN FEDERAL ELEITIONS. — 

23 “(A) In oeneral. — No voting system may 

24 be used in an election for Federal office unless 

25 the manufacturer of such system and the elec.- 
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17 

tion officials using siu'.h system meet the appli- 
cable requirements described in subparagraph 
(B). 

“(B) Requirements dEkScribed. — The 
recpiirements described in this subparagraph 
are as follows; 

“(i) The mamilacturer and the elec,- 
tiou offi(;ials shall document the secure 
chain of custody for the handling of all 
software, hardware, vote storage nredia., 
ballots, and votei'-verified Itallots used in 
connection with voting systems, and shall 
make the information available upon re- 
(piest to the Commission. 

“(ii) The mamifacbirer shall disclose 
to the (k)mmission and to the appropriate 
ele(;tion official any information reciuired to 
be di.sclosed under paragraph (8). 

“(iii) After the appropriate election 
official has certified the election-dedicated 
and other voting system software for use in 
an election, the manufacturer may not — 
“(I) alter such software; or 
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“(II) insert oi' use in the voting 
system any software not eertified by' 
the State for- use in the eleetion. 

“(iv) At the reciuest of tlie (Commis- 
sion, the appropriate eleetion offie.ial shall 
submit information to the (Commission re- 
garding the State’s eompliane.e with this 
subparagraph. 

“(C) DETOLOI’MENT and PlIBUt’ATTON OF 
BEST FliAOTU’BK ON DOtgiMENTATION OP SB- 
OlutE OHAJN OF emsTODY. — Not later than Au- 
gust I, 2008, the (Commission shall develop and 
make publiely available best pi'a.etiees regarding 
the reriuirement of subparagraph (B)(i). 

“(D) DIS(Tj()SUKE op HEOOHE (’MAIN OP 
(’TKSTODV. — The (Commission shall make infor- 
mation prmnded to the (Commission under sub- 
pai-agi-aph (D)(i) available to any' person upon 
I'erpiest. 

“(12) DUIUHIIJTY AND KEADAIUTATY HEQUIEE- 
JIENTS POH BALIiOTS. — 

“(A) Dt'RABirjTY REQUIREMENTS FOR 
Bj\BER babbots. — 

“(i) In (JENERAB. — All voter-verified 
paper ballots re()nired to be used under 
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this Act. (inchiding- the papei- ballots used 
under paragraph (13)) -shall be marked, 
printed, or recorded on durable paper. 

“(ii) Depinitiok. — For purposes of 
this Act, paper is ‘durable’ if it is capable 
of withstanding multiple counts and re- 
counts by hand without compromising the 
fundamental integrity of the liallots, and 
capable of retaining the informatioji 
marked, printed, or recorded on them for 
the fidl duration of a retention and preser- 
vation period of 2‘2 months. 

“(H) REAnABILITY RKQtilKEMENTS POU 
MA('HINE-MAHICEI) OK I’RIMTED PAPER HAL- 
LOTH. — All voter-vei'ified paper ballots com- 
pleted by the voter through the use of a mark- 
ing or priTiting device .shall be clearly readable 
by the voter without assistance (other than eye- 
glasses or other personal vision enhancing de- 
vices) and by a scanner or other devit'.e 
e<iuipped for individuals with disabilities. 

“(13) UhE op PAPER BALLOTH I.N' (’AHE OP HYH- 
TE.M OR EQtnP.MENT PAILPRE. — 

“(A) In oeneral.— In the event of the 
failure of voting e<|uipiuent at a polling place 
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that causes a delay, any individual who is wait- 
ing at the polling place to cast a ballot in an 
election for F'ederal office shall be provided with 
a paper ballot for the election and the supplies 
necessaiy to mark the l)allot. Any paper ballot 
which is cast by an indhidual under this sub- 
paragraph shall be counted and otherwise treat- 
ed as a rcgidar ballot in the final unofficial vote 
count and certified count and not as a provi- 
sional ballot, unless the individual casting the 
ballot otherwise would have t)een recpiired to 
cast a provisional ballot if the voting e(iuij)ment 
had not failed. 

“(13) PosTiNd OF NOTK’K. — The appro- 
priate election official shall ensure that at each 
polling place a notice is displayed protninentl.v 
which describes the right of an individual under 
this |)aragraph to be provided with a paper bal- 
lot for voting in the election. 

“((1) TRAININVf OP EIjE(’TION’ OPPI- 
OIAIjH. — The chief Htate election official shall 
ensure that election officials at polling places in 
the State are aware of the re(|uirements of this 
paragraph, including the requirement to display 
a notice under subparagraph (13).”. 
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(2) Reqitirin(} laboratories to meet 

STANDARDS PROHIBITINO t'ONFLIOTS OP INTEREST 
AS CONDITION OP ACCREDITATION POK TESTINO OP 
VOTINO SYSTEM PIARDWARE AND SOFTWARE. — 

(A) In oeneral. — Section 231(b) of khcIi 
yVet (42 TI.S.C. 15371(b)) is amended by add- 
ing at, the end the following new paragraphs: 
“(3) PROHIBITINO CONPLU’TS of INTEREST; 
ENStlRINO AVAILABILITY OP RESITLTS. — 

“(A) In oeneral. — A laboratniy may not 
be accredited by the Oomniission for pui'po.ses 
of this section unless — 

“(i) the laboratory certifies that tlie 
only compensation it receives for the test- 
ing cari-ied out in connection with the cer- 
tification, decertification, and recertifi- 
cation of the manufacturer’s ^’oting system 
hardware and software is the |)ayment 
made from the ’resting Escrow- Account 
under paragraph (4); 

“(ii) the laboratory meets such .stand- 
ards as the (lommission shall establish 
(after notice and opportunity for public 
comment) to prevent the existence or ap- 
pearance of any conflict of interest in the 
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testing: carried out b.y the laboratory under 
this section, including standards to ensure 
that the laboratoty does not have a finan- 
cial interest in the manufacture, sale, and 
distribution of voting system hardware and 
software, and is sufficiently independent 
from other persons with smdi an interest; 

“(iii) the laboratory certifies tiiat it 
will permit an expert designated by the 
Ootnmission to observe any testing the lab- 
oratory cari’ies out under this section; and 
“(iv) the laboratory, upon completion 
of any testing carried out under this sec- 
tion, discloses the test protocols, results, 
and all communication between the laboi'a- 
tory and the manufacturer to the (Commis- 
sion. 

“(B) AVAILiVBUJTY OF REHULTS. — U|)on 
rccoi|)t of information under subparagraph (A), 
the ('iomini.ssion shall make the information 
available |)n)mptly to election officials and the 
public,. 

“(4) PR()(’E»FKEE for (’ONDU(TIN(i TEHTI\(i; 
PAYMENT OF PEER FEES FOR COMPENSATIO.N OF 
A( ’( 'REOrrED 1 jAHORATOR [ ES. — 
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“(A) Establishment op esorow ac- 
OOUNT. — The (loniniission shall establish an es- 
crow account (to be kmnvn as the ‘Testing- Es- 
crow Account’) for making payments to accred- 
ited laboratories for the costs of the testing cai- 
ried out in connection with the certification, de- 
certification, and recertification of voting sys- 
tem hai’dware and software. 

“(B) SOHEDHLE OP PEES. — In consulta- 
tion with the accredited laboratories, the Com- 
mission shall establish and regularly update a 
schedule of fees for the testing carried out in 
connection with the ce.rtituaition, decertification, 
and receitification of voting systoau liardware 
and software, based on the i-easonable costs ex- 
pect(.‘d to be incuried by the accredited labora- 
tories in canying out the testing for various 
types of hai-dware and software. 

“(C) Rehhests and day.ments by mand- 
PACTl'KEKS. — A manufacturer of voting system 
hardware and software may not have ttu' hard- 
ware or software tested by an ac(U‘eilited labora- 
tory under this section unles.s — 
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“(i) the mamifacturef submits a de- 
tailed request for the testing to the (lom- 
missioii; and 

“(ii) the manufaeturer pays to the 
Oommission, for deposit into the Testing 
Eserow Account established under sub- 
paragraph (A), the applicable fee under the 
schedule established and in effec-t under 
subparagraph (B). 

“(D) BhTjE(’T1<)N op liABOKATOKY. — Upon 
leceiving a re(iuest for testing and the payment 
from a mannfactui'er recpiii’ed undei' subpara- 
graph (U), the Uommission shall select at ran- 
dom (to the greatest extent pirmtieable), from 
all laboratories which aie accredited under this 
section to earir' out the specific, testing re- 
(luested by the manufacturer, an acc.redited iab- 
oraton’ to carry out the testing. 

“(E) PAYStENT.S TO LAIiOHATOUIEK. — 
Upon reeeiUng a certification from a laboratory 
selected to carry out testing pursuant to sub- 
paragraph (D) that the testing is com|)leted, 
along with a copy of the results of the test as 
required under paragTaj)h (M)(A)(iv), the Uom- 
mission shall make a fmyment to the laboratory 
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from the Testing- Escrow Acc.ount established 
under subparagraph (A) in an amount etiiial to 
the applicable fee paid b,y the manufaeturer 
under subparagraph ((l)(ii). 

“(5) Dissemination op additional informa- 
tion ON AOOREDITED LABORATORIES. — 

“(A) Information on testino. — Upon 
completion of the testing of a voting system 
under this section, the Uommission shall 
promptly disseminate to the public the identi- 
fication of the laboratory which carried out the 
testing. 

“(B) iNPORM.VnON ON STATUS OF LAB- 
ORATORIES. — The Uommission shall promptly 
notify Uongress, the chief State election official 
of eac.h State, and the public, whenever — 

“(i) the (Commission revokes, termi- 
nates, or suspends the accreditation of a 
laboratory under this section; 

“(ii) the (Commission restores the ac- 
w-editation of a. laboratory under- ttris sec- 
tion -which has been re\'oked, terminated, 
01- suspended; ot- 
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“(iii) the Commission has credible evi- 
dence of significant security failure at an 
accredited laboratory. ’ ’ . 

(B) CONrORMIN(4 AMT5NDMENTH.— Section 
231 of such Act (42 U.S.C. 15371) is further 
amended — 

(i) in subsection (a)(1), by striking 
“testing, certification,’’ and all that follows 
and insei'ting the fblknving: “testing of vot- 
ing system hardware and software by ac- 
credited laboratories in connection with the 
certifirartiorr, derrertification, aird rec.ertifi- 
cation of the hardA\'are and software for 
purposes of this Act.”; 

(ii) in snbsection (a)(2), by striking 
“testing, certification,” and all that follows 
atrd irrscrtirtg the followiirg: “testing of its 
votiirg system hardwar-e and software by 
the laboratories accredited by the (loirtmis- 
siot) ttitder this section in connection with 
certitXirrg, dccertitying, and reecrtitying 
the hardware and softwaic.”; 

(iii) iir sitb, section (b)(1), by striking 
“testing, certification, decertificatioir, and 
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recieitification” and inserting “testing”; 
and 

(iv) in subsection (d), l)y striking 
“testing, certification, decei'tification, and 
recertification” each place it appears and 
insert! ng ‘ ‘testi ng’ ’ . 

(C) Deadline for establishment op 

STANDARDS, ESITiOW ACCOHNT, AND SOHED- 
HLE OP FEES— The Election Assistance (Com- 
mission shall establish the standards described 
in section 231(b)(8) of the Help America Vote 
Act of 2002 and the Testing Escrow Account 
and schedule of fees described in section 
231(b)(4) of such Act (as added by subpara- 
graph (A)) not later than January 1, 2008. 

(D) AFTHOKIZATION of API'RORRIA- 
TIONS. — 3’here arc authoilzed to be appro- 
priated to the Election Assistance (’omniission 
such sums as may be nec.essai-y to car-ry out the 
(Commission’s duties under paragrafihs (3) and 
(4) of section 231 of the llel[) America Vote 
Act of 2002 (as added by subparagraph (iV)). 

(3) Sreoial fertifioation of ballot dfra- 

BILITY AND READABILITY REQUIREMENTS FOR 
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1 HTATEK NOT OliEEENTLY IIKINO DURABLE PAPER 

2 BALLOTS. — 

3 (A) In (4ENEEAL.— If any of the voting 

4 systems used in a State for the regularly sched- 

5 uled 2006 general eleetions foi' Federal offi(;e 

6 did not require tlie use of or produce durable 

7 paper ballots, the State shall certify to the 

8 Election Assistance (Commission not later than 

9 90 days aftei- the date of the enactment of this 

10 Act that the State will be in compliance with 

11 the requirements of sections 801(a)(2), 

12 801(a)(12), and 801(b) of the Help America 

13 Vh)te of 2002, as added or amended by this sub- 

14 section, in ac.cordance \vith the deadline estab- 

15 lislied under this Act, and shall include in the 

16 certification the methods by which the State 

17 will meet the requirements. 

18 (B) (CeETIEK'ATION.S by HTATEH THAT RE- 

19 QUIRK UIIANOES TO HTATE LAW. — III the case 

20 of a State that requires State legislation to 

21 cany out an activity covered by any certifi- 

22 cation submitted under this paragraph, the 

23 State shall he permitted to make the certifi- 

24 cation notwitlrstanding that the legislation has 

25 not been enacted at the time the certification is 
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1 vsubniitted and such State shall submit aii addi- 

2 tioual certification once such legislation is en- 

3 acted. 

4 (4) (tRANTS for RESEAltC:!! ON itEVELORMENT 

5 OP ELECTION- DEDICATED VOTINO SYSTEM SOPT- 

6 WARE. — 

7 (A) In (IENERAL,— Subtitle D of title II of 

8 the Help America Vote Act of 2002 (42 U.S.d 

9 15401 et seep) is amended by adding at the end 

10 the following new par t: 

11 “PART 7— GRANTS FOR RESEARCH ON DEVELOP- 

12 MENT OF ELECTION-DEDICATED VOTING 

13 SYSTEM SOFTWARE 

14 “SEC. 297. GRANTS FOB BESEAKCH ON DEVELOPMENT OF 

15 ELECTION-DEDICATED VOTING SYSTEM 

16 SOFTWARE. 

17 “(a) In (Ie.neral. — T he Dii'cctor of the National 

18 Science Foundation (hereafter in this part referred to as 

19 the ‘Director’) shall make grants to not fewer than 8 eligi- 

20 hie entities to conduct researcdi on the dex’elopment of elec- 

21 tion-dedicated voting sy,stem software, 

22 “(b) Elkrrility. — A n entity is eligible to receive a 

23 grant under this part, if it submits to the Director (at such 

24 time and in such form as the Director may re<inire) ati 

25 application containing — ■ 
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1 “(1) certifications rcgai'dins the l)enefite of op- 

2 crating- Afoting systems on election-tied icatccl software 

3 which is easily understandable and which is written 

4 exclusively for the purpose of conducting elections; 

5 “(2) certifications that the entity will use the 

6 funds provided under the grant to carry out research 

7 oji how to develop voting systems that run on elee- 

8 tion-dedicated software and that \rtll meet the appli- 

9 cable re{|uii'ements tor voting systems under title III; 

10 and 

11 “(3) sucli other information and certifications 

12 as the Director may recpiire. 

13 “(c) Apthokization of Appkopkiationk. — T liere 

14 are authorized to be appropriated for grants under this 

15 part $1,500,000 for each of fiscal years 2007 and 2008, 

16 to remain available until expended.”. 

17 (B) (IPEHIOAI. AMENDMENT. — The table of 

18 contents of such Act is amended by adding at 

19 the end of the items relating to subtitle D of 

20 title 11 the following: 

‘4’AUT 7 — <tUANTS H)R UBSKAUen OH l)BVKi,OP.M10N'T OF ElFCTION- 

Dbdk’atri) Votino Svstbm Software 

21)7. (irantK for ivki'hi’cIi on (Icvelopmont of (‘loction-iUHticotoi! votiiiD- sys- 
tcni s'oftwHro.’’. 

21 (d) At'AlDAP.rLtTY OF ADDITIONAIj Ffndino to E.n- 

22 AMLE States to Meet Hosts of Revt.sed liEQriiiE- 

23 ME. nth, — 
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1 (1) Extension op requirements payments 

2 FOR MEBTINO RE\TSED REQUIREMENTS.— Section 

3 257(11) of the Help America Vote Act of 2002 (42 

4 fl.S.O, 15407(a.) is amended by adding' at the end 

5 the following new pafagraph: 

6 “(4) For fiscal year 2007, $1,000, 000, 000, ex- 

7 cept that any funds pro-eided under the authoriza- 

8 tion made by this paragraph shall be used by a 

9 State only to meet the requirements of title III 

10 which are first imposed on the State pursuant to the 

11 amendments made by section 2 of the Voter Con- 

12 fidence and Increased Accessibility Act of 2007, or 

13 to otherwise modify or replace its ^'oting' systems in 

14 response to such amendments.”. 

15 (2) Use op revised formula for ALiiOUA- 

16 TION OF FUNDS. — Section 252(1)) of such Act (42 

17 U.S.(’. 15402(1))) is amended to read as follows: 

18 “(b) State Allouation Ueruentaoe Defined.— 

19 “(1) In OENERAL.— Except as [irovided in para- 

20 g'ra[)h (2), the ‘State allocation percentage’ for a 

21 State is the amount (expressed as a percentage) 

22 equal to the (luotient of- — 

23 “(A) the voting age jiopulation of the State 

24 (as reported in the most recent decennial cen- 

25 sus); and 
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“(B) the total voting age population of all 
States (as reported in the most recent decennial 
census). 

“(2) SpECIAIj KPLF] F’OK PAYMENTH for PI!S- 
(’AL YEAR 2007.— 

“(A) In (iENERAL.— In the case of the re- 
((viirements payment made to a State for fiscal 
year- 2007, the ‘State allocation percentage’ for 
a State is the amount (expressed as a percent- 
age) equal to the (luotient ot^ — 

“(i) the sum of the number of non- 
comirliant precincts in the State and fyO'/o 
of the numhei- of partially noncompliant 
precincts in the State; and 

“(ii) the sum of the number of non- 
(lompliant precincts in all States and fyO'/n 
of the number of partially noncompliant 
precincts in all States. 

“(B) Noncomplia.nt pke('i.n(t de- 
fined. — In this loaragraph, a ‘noncompliant 
precinct’ means any precinct (oi- eciuivalent lo- 
cation) within a State for which the voting .sys- 
tem used to administer the regularly scheduled 
general election for Fediu-al office held in No- 
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vember 2006 did not meet either of the lecjuii'e- 
nients described in subparagraph (D). 

“(0) Partially nonoompliant pre- 
cinct DEFINED. — In this pa.i-agi-aph, a ‘par- 
tially nonconipliant precinct’ means any pre- 
cinct (or equivalent location) within a State for 
which the voting system used to administer the 
regidarly schedided genei-al election for Federal 
office held in November 2006 met only one of 
the re(|uirements descillied in subparagraph 

(D). 

“(D) Requirements described.— The 
reipiirements described in this subparagraph 
with respect to a voting system are as follows: 

“(i) The primary voting system re- 
quired the use of or produced durable 
paper ballots (as described in section 
301(a)(12)(A)) for every vote cast. 

“(ii) 'riie voting system proilded that 
the entire process of paiier ballot 
verifieati{)n was eipiipped for individuals 
with disabilities.”. 

(3) Increase in state .minimum share of 
PAYMENT. — Section 252(0) of such Act (42 U.S.F. 
15402(0)) is amended — 
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1 (A) in paragraph (1), i)y inserting after 

2 “one-half of 1 percent” the following: “(or, in 

3 the case of the payment made for fiscal year 

4 2007, 1 percent)”; and 

5 (B) in paragraph (2), by inserting after 

6 “one-tenth of 1 percent” the following: “(or, in 

7 the case of the payment made for fiscal year 

8 2007, one-half of 1 percent)”. 

9 (4) liEtlHED (‘ONDITIONS FOR RECEIPT OF 

10 PIiNDS. — SoH'.tion 253 of such Act (42 U.S.C, 

11 15403) is atnetided — 

12 (A) in subsection (a), by striking “A State 

13 is eligible” and inserting “Except as provided in 

14 snl)section (f), a State is eligible”; and 

15 (B) by adding at the end the following new 

16 subsection: 

17 “(f) SpEdAL Hole for Pihoal Year 2007.-— 

18 “(1) 1.x OENERAlj.—NoUvithstanding any other 

19 pixnision of this part, a State is eligible to receive 

20 a rc(inirements payment for fiscal year 2007 if, not 

21 latci- than 90 day’s after the date of the enactment 

22 of the Voter ('onfidencc and Inci-eased Accessibility 

23 Act of 2007, the chief execnti\a‘ offi(*er of the State, 

24 oi- designee, in consultation and coordination with 

25 ttie chief State election official — 


f:\V10\050407\050407.325,xml 
May 4, 2007 (6:54 p.m.) 


(370600119) 



87 


F:\P10\H81 1\HASUB_001.XML Mjj (. 

37) 

1 “(A) certifies to tiie Oommission tiie num- 

2 i)er of iioncompliaut and partially noncompliant 

3 precincte in tiie State (as defined in section 

4 252(b)(2)); and 

5 “(B) files a statement with the Oonnnis- 

6 sion describing' the State’s need foi' tlie pay- 

7 rnent and how the State will use the payment 

8 to meet the recinircnients of title III (in accord- 

9 ance vvath tiie limitations applicable to the use 

10 of the pa^nnent under section 257(a)(4)), 

11 “(2) (lEHTIPK’ATION.S BY STATES THAT RE- 

12 QTTIRE (TIANlfES TO STATE UUV. — In tllC casC <)f a 

13 State that recpiires State legislation to carry out any 

14 aetiiitA' coi'cred by any (-ertification submitted under 

15 this subsection, tlic State shall be permitted to make 

16 the certification notwithstanding that the legislation 

17 lias not been enacted at the time the certification is 

18 submitted and such State shall submit an additional 

19 certification once such legislation is enacted.”, 

20 (5) I’ERiMtTTINC! USE OP Pt'NOS POK REt.U- 

21 BUHSEJIENT FOR COSTS I’KEVIOUSBY INCURRED. — 

22 Section 251(c)(1) of such Act (42 U.S.d 

23 15401(c)(1)) is amended by striking the period at 

24 the end and inserting the following: or as a reim- 

25 bursement tor any co.sts incurred in meeting the re- 
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1 (luii'ements of title III which are imposed pursuant 

2 to the amendments made iiy section 2 of the Voter 

3 (.'lonfidence and Increased Accessibility Act of 2007 

4 01 - in otherwise modifying oi’ replacing voting sys- 

5 toms in response to such amendments,”. 

6 (6) Rple op CXINSTRITOTION KE(}ARD1N(4 

7 STATEK REOEmNIJ OTHER FUNDS l-'OR REFLAOINO 

8 Pt^NCTI CARD, LEVER, OR OTHER VOTINO MA- 

9 (TUNES. — Nothing in the amendments made i).y this 

10 subsection or in any other prmtsion of the Help 

11 America Vote Act of 2002 may he construed to pro- 

12 hihit a State which recieived or was authorized to re- 

13 ceive a payment under tith' I or II of such Act for 

14 reiilacing punch (aird, lever, or other voting ma- 

15 chines from rec.eiving or using any funds which are 

16 made available under the amendments made by this 

17 sub.section. 

18 (7) Effective date.- — T he amendments made 

19 by this subsection shall apply with i-espect to fiscal 

20 c'cars beginning with fiscal year 2007. 

21 (e) Effecttve Date For New Rec^ttrements. — 

22 Section 801(d) of such Act (42 U.S.d 1.5481(d)) is 

23 amended to read as follows: 

24 “(d) Effective Date. — 
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37 

“(1) In (JENERAL. — Except as piwaded in pai'a- 
graph (2), each State and jurisdiction shall be r-e- 
quired to comply with the reciuirements of this sec- 
tion on and after January 1, 2006. 

“(2) SpecrUj rule for certain require- 
ments. — 

“(A) In (iENERAL. — Except as pi-ovided in 
subparagraph (B), the retjuirements of this sec- 
tion which are first imposed on a State and ju- 
risdiction pursuant to the amendments made by 
section 2 of tlie Voter Confidence and Increased 
Accessibility Act of 2007 shall aptily \^’ith in- 
spect to the regularly scheduled general election 
for Federal office held in November 2008 and 
each succeeding election for Federal office. 

“(B) DeIAY for .lURlSDU'TIONS USINO 
('ERTAIN RARER BALIXIT PRINTERS OR (’ERTALN 
PAl’ER BAIiLOT-EQUIPI'ED ACCESSIBLE MA- 
(TII.NES IN 200(1. — 

“(i) Delay. — In the case of a juris- 
diction described in clause (ii), subpara- 
graph (A) shall apply to the jurisdiction as 
if the reference in such sub|)aragraph to 
‘the regularly scheduled general election 
for Federal office held in Noinniber 2008 
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and eaidi succeeding- election for Pedera.l 
office’ were a reference to ‘elections for 
Federal office occurring during 2010 and 
each succeeding year’, but only wth re- 
spect to the following requirements of this 
stH'.tion: 

“(I) Paragraph (3)(B)(ii)(I) and 
(II) of sul)se(!tion (a) (relating to ac- 
cess to verification from the durable 
paper ballot). 

“(11) Paragraph (12) of sub- 
section (a) (relating to durability and 
readability l•c(]nircnH’nts for ballots), 
“(ii) JUHISDKTION.S DEKCKIBEl). — A 
jurisdiction dcscrilied in tliis clause is — 

“(1) a jurisdiction which used 
thei-nial reel-to-i-cel voter verified 
paper ballot printers attached to di- 
rect recording electronic voting ma- 
chines for the administration of the 
regularly .scheduled general election 
for Federal office held in November 
2()()() and which will continue to use 
such printers attached to such \’oting 
machines for the administration of 
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elections for Federal office hold in 
2008; Of 

“(II) a jurisdiction whicli used 
voting machines which met the a.c.ces- 
sibility fe(]uirements of paragrapli (3) 
of suhsectioti (a) (as in effect with re- 
spect to such electioti) for the admin- 
istration of the regularly scheduled 
general election for Federal office held 
in November 200(i and which used or 
produced a pa[)er ballot, and which 
will contiime to use such voting ma- 
chines for the administration of elec- 
tions for Federal office held in 
2008.”. 

SEC. 3. ENHANCEMENT OF ENFORCEMENT OF HELP AMER- 
ICA VOTE ACT OF 2002. 

Section 401 of such Act (42 II. S. (I Ibull) is amend- 
ed— 

(1) by striking “The Attorney (leneral” and iti- 
serting “(a) In (iE.NERAL. — The Attorney (lenerar’; 
and 

(2) by adding at the end the following new sub- 
sections: 
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1 “(b) PlLlN(} OF (lOMPLAINTS BY A(KiRIEVBD PER- 

2 SONK. — 

3 “(1) In <iENERAL.— a person who is ag'^rieved 

4 by a raolation of section 301, 302, or 303 which has 

5 occurred, is occurring, or is about to occur may file 

6 a written, signed, notarized complaint wth the At- 

7 torney (leneral describing tlie Aoolation and request- 

8 ing the Attorney (Tcneral to take appropriate action 

9 under this section. 

10 “(2) RehFONKE by ATTORNEY (iENEUAIj. — The 

11 Attorney (Jeneral shall respond to each (;omplaint 

12 filed under i)a.ragraph (1), in accordance with proce- 

13 dures establislied by tlie Attorney (lenei'al that re- 

14 (piire responses and detei'minations to be made with- 

15 in tlie same (or shorter) deadlines which a|)ply to a 

16 State under the State-based administrati^'e com- 

17 plaint procedures described in section 402(a)(2). 

18 “(c) (TjARifk’ation of Availability of Private 

19 Htoirr of Action. — Nothing in this section may be cou- 

20 strued to prohibit any person from bringing an action 

21 under section 1979 of the Revised Statutes of the United 

22 States (42 U.S.d 1983) (including any individual who 

23 seeks to enforce the individual’s right to a c'oter-verified 

24 |)aper ballot, the right to have the c'oter-c'erified paper bal- 

25 lot counted in accordance with this Act, or any other right 
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1 under subtitle A of title III) to enforee the uniform and 

2 nondiseriruinatoiy election teclinolog\f and administration 

3 reciuirements under sections 301, 302, and 303. 

4 “(d) No Effect on State Procediireh. — Nothing- 

5 in this section may be cotistrued to affect the availability 

6 of the State-based administrative complaint procedures i-e- 

7 (Rured under section 402 to any person filing a complaint 

8 under this subsec.tion.”. 

9 SEC. 4. REQUIREMENT FOR MANDATORY MANUAL AUDITS 

10 BY HAND COUNT. 

11 (a.) Mandatory Manual Audits.— T itle III of the 

12 Help America Vote Act of 2002 (42 U.S.d 15481 et seq.) 

13 is ainended by adding at the end the following new sub- 

14 title: 

15 “Subtitle C — Mandatory Manual 

16 Audits 

17 “SEC. 321. REQUIRING AUDITS OF RESULTS OF ELECTIONS. 

18 “(a) Requiring Audits. — 

19 “(1) In generai..— I n accordance witli this 

20 subtitle, each State shall administer, without ad- 

21 vance notice to the precincts selected, audits of the 

22 results of elections for Federal office held in the 

23 State (and, at the option of the State or jurisdiction 

24 involved, of elections for State and local office held 

25 at the .same time as such election) cousi, sting of ran- 
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1 dom hand counts of the voter-verified paper ballots 

2 required to be produced and presetved [lursiiant to 

3 section 301(a)(2). 

4 “(2) Bxcieption for certain elections. — A 

5 State shall not be required to administer an audit of 

6 the results of an election tor Pedei'al office under 

7 this subtitle if the winning candidate in the elec- 

8 tion — ■ 

9 “(A) bad no opposition on the ballot; or 

10 “(B) rec.eived HO'/o or more of the total 

11 number of votes cast in the election, as deter- 

12 mined on the basis of the final unofficial vote 

13 con lit. 

14 “(b) Determination of Entity (Ionoiutino Af- 

15 HITS; Ai’I’lication of (IAO Independence Stand- 

16 ARDS. — The State shall administer audits under this snb- 

17 title through an entitv selected for such fiurpose by the 

18 State in accordance with such criteria as the State con- 

19 siders apiiroiuiate consistent with the rwpurements of this 

20 subtitle, except that the entity must meet the genei'al 

21 standards established by the Pomptrollci- (Jeneral to en- 

22 sure the independence (including the organizational inde- 

23 pendence) of entities performing financial audits, attesta- 

24 tion engagements, and performance audits under generally 

25 ac,ce|)ted government accounting standards. 
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1 “(c) References to Election Auditor. — In this 

2 subtitle, the term ‘Election Auditor’ means, with I’espect 

3 to a State, the entity selected by the State under sub- 

4 section (b). 

5 “SEC. 322. NUMBER OF BALLOTS COUNTED UNDER AUDIT. 

6 “(a) In General, — Except as proGded in subsection 

7 (b), the number of voter-verified paper ballots which will 

8 be subject to a liand count administered by the Election 

9 Auditor of a State under this subtitle with respect to an 

10 election shall be determined as follows: 

11 “(1) In the event that the unofficial count as 

12 described in section 323(a)(1) reveals that the inar- 

13 fj’in of victoiy between the two candidates receiving 

14 the largest number of votes in the election is less 

15 than 1 percent of the total votes cast in that elec- 

16 tion, the hand counts of the \'otor-verified paper bal- 

17 lots shall occur in at least 10 percent of all (irecincts 

18 or ec]uivalent locations (or alternative audit units 

19 used in accordance with the method [)ro\ided for 

20 under subsection (b)) in the Gongressional district 

21 involved (in the case of an election for the House of 

22 Hepresentatives) or the Htate (in the ease of any 

23 other election for Eederal office), 

24 “(2) In the event that the unofficial count as 

25 described in section 323(a)(1) reveals that the rnar- 
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1 gin of victoiy between the two candidates receiving 

2 the largest nnmber of votes in the election is greater 

3 than or ecpial to 1 percent but less than 2 percent 

4 of the total votes east in that election, the liand 

5 counts of the voter-verified paper ballots shall occur 

6 in at least 5 percent of all precincts or ecpuvalent lo- 

7 cations (or alternative audit units used in accord- 

8 an(!e with the method pnunded for under subsection 

9 (b)) in the Oongressioual district involved (in the 

10 c.ase of an election for the House of Representatives) 

11 or the State (in the case of any other election for 

12 Federal office). 

13 “(8) In the event that the unofficial count as 

14 described in section 828(a)(1) reveals that the mar- 

15 gin of victoo' between the two candidates receiAung 

16 the largest number of votes in the election is e<]ual 

17 to or greater thiui 2 percent of the total votes cast 

18 in that election, the liand counts of the voter-A'erified 

19 paper ballots shall occur in at least 8 percent of all 

20 precincts or e(]umdent locations (or alternatiA'c audit 

21 units used in accordance with the method [n'OA'ided 

22 for under subsection (b)) in the (Congressional dis- 

23 trict involved (in the case of ati ek.'ction for the 

24 House of Representatives) or the State (in the (lase 

25 of any othei- election for Federal offi<^e). 
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1 “(b) Use op Alternatwe Meohanism. — Notwitli- 

2 standing snbsecition (a), a State may adopt and apply an 

3 alternative mechanism to determine the number of voter- 

4 vei'ified paper ballots which will be snbject to the hand 

5 counts i-eqviired under this subtitle noth i-espect to an elec- 

6 tion, so long as the alternative mechanism uses the voter- 

7 verified paper ballots to conduct the audit and the Na- 

8 tional Institute of Standards and Technology determines 

9 that the alternative nieclianism will be at least as statis- 

10 tically effective in ensuring the ac(;uracy of the election 

11 results as the procedure under this subtitle. 

1 2 “SEC. 323. PROCESS FOR ADMINISTERING AUDITS. 

13 “(a) In (Ieneiui.. — T he Election Auditor of a State 

14 shall administer an audit under this section of the results 

15 of an election in ac'c.ordaiKie v’ith the following procedures: 

16 “(1) Within 24 hours after the State announces 

17 the final unofficial vote count (as defined by the 

18 State) in each precinct in the State, the Election 

19 Auditor .shall determine and then announce the pre- 

20 cincts ill the State in which it will adniinister the aii- 

21 dits. 

22 “(2) With respect to votes cast at the precinct 

23 or equivalent location on or before the date of the 

24 election (other than provisional ballots de.scribed in 

25 paragTa|)h (8)), the Election Auditor shall adniin- 
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1 ititei' the hand count of the votes on the voter- 

2 verified paper baUots recinired to be produced and 

3 preserved under section 301 (a)(2)(A) and the eoin- 

4 parison of the eoutit of the votes on those ballots 

5 with the final unofficial count of such votes as an- 

6 nounced by the State. 

7 “(3) With respect to votes cast other than at 

8 the precinct on the date of the election (other- than 

9 votes cast before the date of the election desc.ritred 

10 in paragraph (2)) or votes cast by pro-rusional ballot 

11 on the date of the electtion which are cei-tified and 

12 counted by the State on oi- after the date of the elec- 

13 tion, including votes cast by absent nniformed serv- 

14 ices voters and overseas voters under the Uniformed 

15 and Overseas Uitizens Absentee Voting y\ct, the 

16 Election Auditor shall administer the hand count of 

17 the votes on the apiilicable voter-verified paper bal- 
ls lots re<inired to be prodm-ed and preserved under 

19 section 301(a)(2)(A) and the comparison of the 

20 count of the votes on those ballots with the final nn- 

21 official count of such votes as aimounced by the 

22 State. 

23 “(b) Use of EIjE(T!().n Personnel.— I n admin- 

24 istering the audits, the Election Auditor may utilize the 

25 services of election administration [rersonnel of the State 
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1 or jurisdiction, including^ poll wor'kers, without reg'iU'd to 

2 whether or not the personnel luo'e professiotial auditing 

3 experience. 

4 “(c) Loc’ATKtN. — The Election Auditor shall adniin- 

5 istei' an audit of an election at the location wliere the hal- 

6 lots cast in the clec.tion are stored atid counted after the 

7 date of the clec.tion, and in the pre.senee of tho.se per.sotinel 

8 ivlio under State law are responsible for the custody of 

9 the ballots. 

10 “(d) Special Rule in Case op Dei^ay in Rei>okt- 

11 IN<} Auhentee Vote Count.— In the case of a State in 

12 which the final (lount of absentee and [nw'isional votes is 

13 not announced until after the expiration of the 7-da.y pe- 

14 riod which begins on the date of the election, the Election 

15 Auditor shall initiate the process described in subsection 

16 (a) for adiuini.stering- the audit not later than 24 hours 

17 after the State announces the final unofficial vote count 

18 for the votes cast at the precinct or ectuivalent location 

19 on or before the date of the election, and shall initiate 

20 the adinini.stration of the audit of the absentee and provi- 

21 sional votes pursuant to subsection (a)(d) not later than 

22 24 lionrs after the State announces the final unofficial 

23 count of such votes. 

24 “(e) Additional Audits ip Cause Shown. — 
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1 “(1) In oenkraf. — I f the Kleetion Auditor 

2 fiiidM that any of the hand eounts adniiniatered 

3 under this section do not match the final unofficial 

4 tally of the results of an elecition, the Election Audi- 

5 tor shall administer hand counts under this section 

6 of sudi additional preciimts (or etiuivalent jurisdic,- 

7 tions) as the Election Auditor considers appropi'iatc 

8 to resolve any concerns resulting from the audit and 

9 ensure the accuracy of the results. 

10 “(2) Estabusiiment and PUBLK'ATION of 

11 PROOEDUKES (i()VEKNlN(4 ADDITIONAt AUDITS. — 

12 Not later than August 1 , 2008, each kState shall es- 

13 tablish and publish procedui'cs for (tarrying out tlie 

14 additional audits under this .subsection, including the 

15 means by which the State shall r(,'s()lve any concerns 

16 resulting from the audit with finality and ensure the 

17 ac(tura(ty of the results. 

18 “(f) Ihuujo Observation op Audits. — E ach audit 

19 conducted under this section shall he conducted in a nuin- 

20 ner that allows public, observation of the entire process. 

2 1 “SEC. 324. SELECTION OF PRECINCTS. 

22 “(a) In Oeneral. — E xcept as pi'ovided in subsection 

23 (c), the selec.tion of the precincts in the State’ in ivhich 

24 the Election Auditor of the State shall administer tlie 

25 hand counts under this subtitle shall he made by the Elccc.- 
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1 tion Auditor on an entirely randoni basis using- a uniform 

2 distribution in which all precincts in a (Congressional dis- 

3 trict have an equal chance of being selected, in accordance 

4 with procedures adopted by the (Commission, except that 

5 at least one precinct shall be selected at random in each 

6 county. 

7 “(b) PUBLK' Selection. — T he random selection of 

8 precincts under subsection (a) shall be conducted in pub- 

9 lie, at a titne and place announced in advaaice. 

10 “(c) Mandatory Sele(’tion of Prkctnctk Estab- 

11 ItSHBD Sl'ECIPK^Ar.LY POK ABSENTEE BAIjLOTS. — I f a 

12 State establishes a separate prednet for purposes of 

13 counting the absentee ballots cast iti an election and treats 

14 all al)sentee ballots as haA-ing been c.ast in that precinct, 

15 and if the state does not malu> absentee ballots sortable 

16 by precinct and include those ballots in the hand count 

17 administered with res|)ect to that i)re(dnct, the State shall 

18 include that precinct among the [U'ccincts in the State in 

19 which the Election Auditoi- shall admini.ster the hand 

20 counts under this subtitle. 

21 “(d) Deadline for Addition of Procedfhes by 

22 (loJLMlHHiON. — The (lomniission shall adopt the proce- 

23 dures described in subsection (a) not later than March 81, 

24 2008, and shall publish them in the Eederal llegister uiion 

25 adoption. 
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1 “SEC. 325. PUBLICATION OF RESULTS. 

2 “(a) Submission to Commission . — Aa soon as prac- 

3 ticalile after the eonipletion of an audit utider this subtitle, 

4 the Election Auditor of a State shall submit to the Corn- 

5 mission the rosulte of the audit, and shall include in the 

6 sulauission a comparison of tlie results of the election in 

7 the precinct as determined by the Election Auditor under 

8 the audit and the final unofficial vote count in the preidnct 

9 as annouiKicd by the State and all underi'otes, overvotes, 

10 blank ballots, ami spoiled, voided or cancelled ballots, as 

11 well as a list of any discrepanc.ies discovered lietween the 

12 initial, subseiinent, and final hand c.ounts administered by 

13 the Election Auditor and such final unofficial vote count 

14 and any e.xplanation for suc.h discrei)ancies, broken down 

15 by the categories of votes de.scrihed in iiarafj'raphs (2) and 

16 (3) of section 323(a). 

17 “(b) Publication by (kiMMissiON. — Immediately 

18 after receiving' the submission of the results of an audit 

19 from the Election Auditor of a State under subsection (a), 

20 the Commission shall [mblicly annoiuu^e and publish the 

21 information c.ontaincd in the submission. 

22 “((') Delay in (Certification of Hehulth by 

23 State. — 

24 “(1) Phoiiibitinu certifk'ation until com- 

25 PLETION OF AUnrrti. — No State ma_v certity the re- 


f:\V10\050407\050r07.325.xml 
May 4, 2007 (5:54 p.m.) 


(370500I19) 



103 


F;\P 1 0\H8 1 1 \HASUB„00 1 .XML 


51 

1 suits of any election which is subject to an audit 

2 under this subtitle prior to — 

3 “(A) to the completion of the audit (and, 

4 if I'equired, any additional audit conducted 

5 under section 323(d)(1)) and the announceiueiit 

6 and subinissioti of the results of each such audit 

7 to the donmiission for publication of the infor- 

8 Illation re(]uired under this section; and 

9 “(B) the eoinpletion of any pr-oeedure es- 

10 tablished by the State pursuant to section 

11 323(d)(2) to resolve discrepancies and ensure 

12 the acimi'acy of results. 

13 “(2) OEADiaKK FOR COMPLETION OF At'DITK 

14 OF PRESIDENTIAL ELECTIONS.— Ill tile case of ail 

15 election for electors for Ih-esideiit and Vice President 

16 which is subject to an audit under this subtitle, the 

17 State shall complete tlie audits and announce and 

18 submit the results to the (lomiiiissioii for publication 

19 of the information re(|uired under this section in 

20 time for the Hfate to certify the results of the elec- 

21 tion and provide for the final determiiuition of any 

22 controversy or conte.st coucerning tlie ap|)ointment 

23 of .such electors prior to tlie deadline described in 

24 section (i of title 3, United Ktates (\)de. 
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1 "SEC. 326. PAYMENTS TO STATES. 


II.L.C. 


2 “(a) Payments For Posts op (;Ondtictin(4 Ap- 

3 BITS. — Iti iUidordance with the re(|iiiremeiits and pro(!e- 

4 dui’es of this .section, tlie Pommissioii shall make a pay- 

5 iiient to a StaO* to covet- the (;ost.s iiiciir-fed by the State 

6 in ca.n-ying' out this subtitle with fcspetd. to the elections 

7 that ai-e the subjetit of the audits condu(T,ed under this 

8 subtitle. 


9 “(b) PliKTIFICATrON OF POMFLIANt'E AND A.MTU'I- 

10 FATED Posts.— 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 


“(1) Pektffk'Ation keqpihed,— In order to 
receive a payment under this set-tiou, a. State shall 
submit to the Pommi.ssion, in such form as the Pom- 
mission may re(]uirc, a .statement containing' — 

“(A) a certification that the State will con- 
duct the audits re(]uired under this subtitle in 
accordance with all of the re<]uiremeuts of this 
subtitle; 

“(B) a notice of the reasonable costs in- 
curred or the reasonable costs anticipated to be 
iucui-red by the State in carrying out this sub- 
title witli re.spect to the elections involved; and 
“(P) such othei- information and assur- 
ances as the Ponimission may re<iuire. 

“(2) Amount of I'AV.ment.— T he amount of a 
payment niade to a State under this section shall be 


f;W10\050407\050407.325.xml (370500119) 

May 4, 2007 (5:64 p.m.) 



105 


F:\PI0\H8I nHASUB„00i.XML 


53 




e(]ual to the reasoiuible costs incucfctl oc tlie reason- 


2 able (^ost.s anticipated to be incurred by tlie State in 

3 cariyins out tliis sut)title wtli respect to the elec;- 

4 tions involved, as set forth in tlie statement sub- 

5 mitted under paragraph (1). 

6 “(3) TiMiNtJ OF NOTK'E.— The State may not 

7 submit a notice under paragraph (1) until can- 

8 didates have been selected to appear on the ballot 

9 for all of the elections foi‘ Pederal office which will 

10 1)0 the subject of the audits involved. 

11 “(e) TtMiNCi OF Payments.— T he Commission shall 

12 make the payment rc(iuircd undc'r this section to a. State 

13 not later than 30 days after receiving the notice submitted 

14 by the State nndci- sub.scction (b). 

15 “(d) Hefoffment of Ovekpayments.— No pay- 

16 ment may he made to a State under this section unless 

17 the State agrees to repay to the Commission the excess 

18 (if any) of — 

19 “(1) the amount of the payment received by the 

20 State under this section with respect to the elections 

21 invoh'cd; over 

22 “(2) the actual costs incnired l)y the State in 

23 carrying out this subtitle \vith resiiect to the elec- 

24 tions involved. 
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8 “(a) I5 x('E1>ti()N.— T his siibtitie does not apply to 

9 any eloctioii for whieh a roeour)t under State law will eoni- 

10 munee prior to the certification of the resnlts of the elec;- 

11 tion, inchidinsi' but not limited to a recount required auto- 

12 niatically l)e(^ause of the margin of ^^ctory betAveen tlie two 

13 candidates ixsteiving the largest number of Azotes in the 

14 election, but only if each of the folloAcing applies to the 

15 recount: 


16 “(1) The recount commences prior to the deter- 

17 niitiatiou and announcement by the Election Auditor 

18 under section .‘'!28(a)(l) of the precincts in the State 

19 in which it will administer the audits under this sub- 

20 title. 


21 “(2) If the recount would apply to fewer than 

22 ]0(y/(. of the ballots cast in the election — 

23 “(A) the number of ballots counted will be 

24 at least as many as Avould be counted if an 
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audit were eondueted with respect to ttie elec- 
tion in accordance v\dth this subtitle; and 

“(B) the selection of the precincts in Mdiich 
the recount wll be conducted will be made in 
accordance with the random selection proce- 
dures applicable under section 324. 

“(3) The recotuit tor the election meets the r'e- 
(luireinents of section 323(e) (relating' to public ob- 
servation). 

“(4) The State meets the re(]uirements of sec- 
tion 325 (relatinf»- to the publication of results and 
the delay in the (certification of results) with respectt 
to the recount. 

“(b) CliAinFK’ATION OF EFFECT ON' OTHER K,E- 

15 QFIHEME.N'TS. — Nothiiifj- in this section may be construed 

16 to waive the applic.ation of any other provision of this Act, 

17 to any election (including- the re.(]uireinent set forth in sec- 

18 tion 301 (a)(2) that the voter verified |)apei- ballots serve 

19 as the vote of rc(*ord and shall be (‘.ounted by hand in all 

20 audits ami recounts, including audits and recounts de- 

21 .scribed in this subtitle). 

22 “SEC. 328. EFFECTIVE DATE. 

23 1 his subtitle shall apply with respect to elections for 

24 Federal office b(>ginning with the regularly scheduled gen- 

25 oral elections held in November 2008.”. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
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1 (b) AvaiIjABILity op Enforcement Under Help 

2 America Vote Ac^t op 2002.— Section 401 of such Act 

3 (42 U.S.U. 15511), as amended by section 3, is amend- 

4 cd— 

5 (1) in subsection (a), by striking' the period at 

6 tile end and inserting tlie followng; or the re- 

7 (luirements of subtitle G of title III.”; 

8 (2) in sulisection (i))(l), liy striking “section 

9 30:-J” and inserting “section 303, or suiititle G of 

10 title III,”; and 

11 (3) in subsection (c) — 

12 (A) by striking “subtitle A” and inserting 

13 “subtitles A or G”, and 

14 (B) by striking the [leriod at the end and 

15 insciting the following". or the reciuirenients 

16 of subtitle (’ of title 111.”. 

17 (e) (iCiDANCE ON Best Prai’ticek for Alter- 

18 NATIVE AtiDIT ME(TIAKIS.MH. — 

19 (1) In (iENERAL.— Not later than May 1, 2008, 

20 the Director of the National Institute for Standards 

21 and Technology’ shall establish guidance for States 

22 that wish to establish alternative audit niechanisnis 

23 undei- section 322(b) of the lie!]) America Vote Act 

24 of 2002 (as added by subsection (a)). Such guidance 

25 shall be based upon scientificalh' and statistically 
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H.L.C. 


1 reasonable assumptions tor the purpose of creating' 

2 an alternative audit mechanism that wall l)e at least 

3 as effective in ensuring the accuracy of election re- 

4 suits and as transparent as the procedure under 

5 subtitle 0 of title III of such Act (as so added). 

6 (2) AtTTIIORlZATION OP APPROPRIATIONS. — 

7 There are authorized to be appropriated to carry out 

8 paragraph (1) $100, ()()(), to remain available until 

9 expended. 

10 (d) (TjEric^aij Amendment. — Tlie table of contents 

1 1 of such Ac^t is amended by adding at the end of the item 

12 relating to title III the following: 


“Snhtitk* <* — MiUKhitory Maiiiin! Audits 

'‘Str. IttnjniriHo; jiiulits of ivsults of {‘loftious. 

“Spc. H22. Nuiuliov of hnllots coimtcil niulor tnulit. 

IVot'i’ss for iulinihistcrin;'- audits. 
d24. Hflfction of pm-iiiots. 

“iSoc. d2o, ikil))it'iition t>f ivsnit.s, 

“Sec. 42(). Pjiymouts to Stntos. 

“Sfc. 427. Exci’ption for rirctions snhjoct to ivooinit niidci- Stiitr Inw prior to 
rri'tjtu'ation. 

"Hrc. 42S. Efft'ctivr duft!.’’. 

13 SEC. 5. REPEAL OF EXEMPTION OF ELECTION ASSISTANCE 

14 COMMISSION FROM CERTAIN GOVERNMENT 

15 CONTRACTING REQUIREMENTS. 

16 (a) In (Jeneral.— Section 205 of the Help America 

17 1 ote Act of 2002 (42 U.S.C. 15025) is amended by strik- 

18 ing subsection (e). 

19 (b) Eefeitivk Date. — The amendment made by 

20 subsection (a) shall apply with respect to contracts entered 
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1 into by the Election AsHistance (lonimiasion on or after 

2 the date of the enactment of this Act. 

3 SEC. 6. EFFECTIVE DATE. 

4 Except as otherwise provided, this Act and the 

5 amendmenta made by tliis Act shall apply with respect to 

6 the T'egularly schednled general election for Federal office 

7 in Novcimber 2008 and each succeeding election for' Fed- 

8 era! office. 
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Ms. Lofgren. My amendment is an attempt to meet the con- 
cerns or many of the concerns that were raised by various parties 
during the hearings and subsequent to them. 

There is no systematic auditing in place to catch the problems in 
Federal elections. The substitute language modifies the audit sec- 
tion by allowing States to create their own audit entity which is 
independent and nonpartisan. It also allows State and locals to 
choose to use the tiered audit formula outlined in the bill or to de- 
velop an audit that is deemed statistically equivalent by NIST. 

We have also clarified language, providing definitions for terms 
such as durable paper and language explaining that clearly read- 
able by a voter now includes a reference to eye glasses or corrective 
lenses, a suggestion made by the minority. This is language actu- 
ally in their amendment. 

Recognizing that the software issue has been a key concern for 
many who vote, the tech sector and the media, we have also modi- 
fied the disclosure and security requirements to make them more 
practicable, and I will say that in extensive meetings with the soft- 
ware community, and specifically the business software alliance, I 
am advised that the business software alliance does not oppose the 
language that we have in this substitute. 

Their concerns about protecting intellectual property rights of 
voting systems and the like, we have modified the disclosure lan- 
guage to recognize these rights, while at the same time, allowing 
parties to litigation and experts access to information necessary to 
ensure the integrity of the voting system. The substitute also recog- 
nizes the need for more time, but balances the concerns of voters 
by providing waivers for some State and locals to move to paper 
ballots. 

All paper-based systems including thermal reel to reel systems 
and accessible systems that used or produced a paper ballot in 
2006 can be used until 2010 and the waiver for thermal reel to reel 
is the new addition to the bill, since last week as a result of us hav- 
ing time to read the minority amendments. 

Only six States will be required to replace all voting machines 
by 2008. Those States would be Delaware, Georgia, Louisiana, 
Maryland, South Carolina, and Tennessee. A total of only 13 States 
will be required to place some of their voting machines by 2008. 
The time factor is also the reason we have made provisions to allow 
for States with legislatures that don’t meet every year. We recog- 
nize that these changes are not going to be inexpensive. The sub- 
stitute also includes the authorization of $1 billion and a formula 
to the allocation of these funds. 

We believe that this substitute deals with all of the issues that 
can be dealt with. I will note, I know that Mr. Ehlers will be offer- 
ing a substitute to the substitute with the timeline that is not ag- 
gressive enough. A 2014 deadline delaying the implementation be- 
yond 2008 will just cause further problems and distrust, and we 
also cannot place NIST in a position to set standards that are im- 
possible. The Association For Computing Machinery, having re- 
viewed the minority substitute, believes their amendment has some 
impractical computer security provisions as well. 

So in short, I think the substitute deals with the issues that can 
be dealt with. It has dealt with the technology issues, which is why 
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the business software alliance does not oppose it. And I believe it 
will restore integrity to our voting systems and also confidence in 
our electoral process. So with that, Mr. Chairman, I move to yield 
back. 

The Chairman. I thank the gentlelady. I recognize Mr. Ehlers, 
the Ranking Member. 

Mr. Ehlers. Thank you, Mr. Chairman. 

I appreciate that. 

The gentlewoman commented that her substitute deals with all 
the questions that can be dealt with. My question is: Do they deal 
with all the questions raised by election officials as contained by 
this stack of letters that we have? 

Ms. Lofgren. If I may, and you can see I am about out the door 
because I have a roomful of people waiting for me and I will be 
back to the markup — I think — in answer, if the gentleman will 
yield — some of the issues cannot be dealt with because they are of- 
fered by people who do not want change. I believe that the country 
wants change. And so we have dealt with those issues that can be 
dealt with while still proceeding with change for those who do not 
want change, we are saying we are sorry, but the country needs 
change and I yield back. 

Mr. Ehlers. Reclaiming my time. I don’t think we need change 
for the sake of change, but we certainly need improvement. I am 
willing to support and vote for improvement. What I see in this 
substitute is not improvement but more problems, more difficulties, 
and more than we have had in HAVA so far. I am very concerned 
about that. I would be happy to sit down with the majority and try 
to hammer out an agreement. That hasn’t occurred. It has all been 
just take it or leave it, and so we will be offering amendments. We 
will offer a different substitute. 

Let me just say, I am concerned about the workability. Certainly, 
we cannot meet the 2008 deadline. That is clear in all the commu- 
nications we have had from State and local people. Given that, 
then, how can we improve the bill? 

Let me just ask a few questions. States like Maryland and Geor- 
gia — I don’t know who is going to answer this since the sponsor has 
left. But States like Maryland and Georgia have to acquire a paper- 
based system under this bill because they use paperless DREs as 
primary and accessible voting machines. What voting systems 
could these States get that allows a blind person to verify their 
vote? I don’t know if there is an answer from anyone on the minor- 
ity side or not. In HAVA, we worked very hard 

Mr. Lungren. Majority side. 

Mr. Ehlers. I am sorry. I wish you wouldn’t keep reminding me 
of that. 

The Chairman. I noticed one of your own reminded you. We 
know where we are at, and we are still trying to handle it. 

Mr. Ehlers. I am afraid you do. Anyone have any response to 
that question? 

Another question, does this bill outlaw lever systems, the old 
stand-by voting machines, which, incidentally, were instituted to 
get rid of the corruption that was endemic with paper ballots. 

Apparently no answer is available. 
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Another question, what voting systems currently exist for pur- 
chase that meet the requirements in the bill? 

The Chairman. With all due respect, the lady that held the hear- 
ings isn’t here at the moment to answer the question. She held the 
hearings and I am sure she has the answers to them and when she 
comes back we will have her address them. 

Mr. Ehlers. In that case, I will yield back and ask my col- 
leagues. 

The Chairman. Did you offer a substitute? I don’t know whether 
you offered it or you just had a comment. 

Mr. Ehlers. I have a substitute to offer which is a substitute to 
their substitute. 

The Chairman. She offered the substitute and without objection, 
the substitute amendment is considered as read and you are recog- 
nized now. I would like to recognize Mr. Lungren from California. 

Mr. Lungren. Thank you very much, Mr. Chairman. This is an 
interesting moment for me. I was not here when HAVA was 
passed, but I recall watching with interest the actions of the Con- 
gress at that time, and with all due respect, much of what the 
gentlelady from California said we are about to do now and why 
we have to do it now, is reminiscent of what was said when we 
passed HAVA just a few years ago, and the machines we are now 
concerned about are the machines that were purchased pursuant to 
HAVA, and now we are coming up again with our solution. 

And I would reject the notion that the election officials who have 
complained about the contours of this bill in terms of its imprac- 
ticality and in terms of its uncertainty are all those who don’t wish 
to make any change. I have here a letter from the American Asso- 
ciation of People With Disabilities, the largest cross disability 
membership organization in the country. They support voting sys- 
tems that are accessible, secure, accurate and recountable. These 
are their words. But in order for them to support this bill, they say 
it would require delaying the implementation date until 2014. They 
are doing this because they say the 2014 implementation date is 
realistic based on the experience of voting equipment manufactur- 
ers and election officials. 

That is not a group that is against change. It is a group that is 
against a version of a bill will make it impossible to succeed. The 
election officials in California have sent a letter talking about the 
impracticality of this approach. The letter that we received on April 
25th from Karen Kean, the legislative, excuse me from Stephen 
Weir, the President of the California Association of Clerks and 
Elected Officials, expresses the concerns that they have. 

I have letters from individual election officers in counties from 
my State. They are not opposed to changes that would make it ef- 
fective, but they are very concerned about this bill that we have. 

And so I hope that we are just not going to accept at face value 
that anybody who is opposed to the version of the bill that has been 
presented to us or the substitute presented to us by the gentlelady 
from California are against change or against ensuring that we 
have access to our polling places, that we have the ability for peo- 
ple to vote and not be confused about how they vote and the ability 
for us to ensure the integrity of the system. 
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I appreciate the fact that my friend, the gentlelady from Cali- 
fornia, had to leave hut it makes it very difficult for us to ask ques- 
tions about the version that has just been presented to us so that 
we can not only talk about the general outlines of this, but so we 
can ask specific questions that would govern our introduction of 
several amendments to deal with the issues that we find as we 
read this bill. 

In short, Mr. Chairman, I am concerned about the Federal Gov- 
ernment now telling the States that they have screwed up based 
on what we told them to do just a couple of years ago. The HAVA 
bill, as I understand it, authorized $3.2 billion to assist the States 
in this. And ultimately, the Congress got around to giving them 
$800 million. Now we are telling them trust us, we are going to 
give you a billion dollars to do this in the time limits that we have. 
And I think it is certainly realistic for them to have some concerns 
about this. 

So, Mr. Chairman, I hope we will have ample time for debate on 
the substance of what is before us and also on the amendments 
that we have drawn hopefully to the substitute that is here and 
take into concern the very specific questions we have about the bill 
as it has been presented to us. And I thank the chairman for the 
time. 

[The information follows:] 
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American Association 
of People with Disabilities 


April 26, 2007 

The Honorable Vernon Ehlers 
2182 Rayburn House Office Building 
Washington, DC 205 IS 

Dear Representative Ehlers: 

The American Assodatinn of People with Disabilities (AAPD) is the nation's largest 
cross-disability membership organization. Our mission is to increase the political and 
economic power of the more than SO million children and adults living with disabili ties in 
the United States. 

AAPD opposes passage of H.R. 811 Voter Confidence and Increase Accessibilily Act in 
its current form. This bill, as written, does not adhere to thejfclpjfmerico Vote Act of . 
2002 (HAVA) requirement that voting systems be accessible to voters with disabilities 
“in a manner that provides the same opportunity for access and participation (including 
privacy and independence) as for other voters.” 

AAPD supports voting systems that are accessible, secure, accurate and recountable. In 
order for AAPD to support H.R. 81 1, it would require delaying the implementation date 
to 2014 and appropriating at least $1 billion for research, development, testing and 
purchasing of accessible paper-based voting systems. A 2014 implementation date is 
realistic based on the experience of voting equipment manufacturers and election 
officials. It takes years to develop new system standards and test protocols, design and 
beta test equipment, certify and purchase equipment, and train election officials and poll 
workers. 

H.R. 81 1 as written would amend HAVA by making a number of major changes to the 
nation's election systems. It requires all changes to be in place for the primaries in next 
year’s presidential election. If enacted into law, H.R. 811 will require that all polling 
places use equipment in the 2008 presidential race that can produce an accessible, voter- 
verifiable paper ballot. When this bill’s paper ballot requirement is coupled with the 
access requirements of HAVA, it will require election officials to pm-chase technology 
that does not currently exist. 

Reliable estimates to develop, deploy and certify this technology range from five to ten 
years. In addition, H.R. 8 1 1 requires the federal government to study how best to make 
its voter-verifiable paper ballot accessible to voters with a wide range of disabilities, and 


1629 K Street NW, Suite 503 Washington, DC 20006 
phone 202-457-0046 (V/TTY) 800-840-8844 (V/TTY) fax 202-457-0473 www.aapd-dc.org 
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The Honorable Vernon Ehlers 
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this important study. In the ab.9enoe of these findings, how can election officials move 
forward with a 2008 deadline for accessible paper ballots? 


HAVA’S requirement that all palling places have at least one accessible voting machine 
by 2006 has resulted in significant improvements in voting access since the 2002 
elections. A APD does not want to see the nation move backwards on accessible voting 
technology. We therefore urge you to vote no on the passage of H.R. 8! 1 and protect the 
rights of people with disabilities to vote privately and independently. 

Your thoughtful consideration of this critical issue and fundamental right - voting - is 
appreciated. 


Respectfully, 



Affdb^. Imparato M 
President andiCEO 



117 


The Chairman. Thank you. 

Mr. Ehlers, I think you had a substitute and I think that I want 
to recognize you for five minutes to speak on your substitute. 

Mr. Ehlers. On this substitute or on my substitute? 

The Chairman. Your substitute, we are on your substitute now. 

Mr. McCarthy. I was just going to ask a point of information. 
I am a little confused about where we are currently because the 
gentlewoman from California left. Are we going to debate her bill 
are we going to recess until she comes back? 

The Chairman. She introduced her substitute, and I thought Mr. 
Ehlers introduced a substitute to her substitute. 

Mr. McCarthy. Did you make a motion? 

Mr. Ehlers. I have not offered my substitute. 

The Chairman. We are still on Lofgren substitute. I would like 
to recognize Mr. Capuano. 

Mr. Capuano. I want to make it clear. I voted against HAVA 
when it was first proposed. I voted against it because of a lot of 
things that happened since then. I thought I was right then and 
in hindsight, I think I was right still. But at the same time, we 
weren’t allowed to offer amendments. We weren’t allowed to have 
discussions in a serious way. I am a former elected official — a for- 
mal locally elected official — a former mayor. 

Mr. Ehlers. You are working on it? 

Mr. Capuano. Not yet. I will leave that one alone. 

But as a former mayor, we ran elections. I have hands-on experi- 
ence with picking machines, talking to election officials, making 
sure that elections, both State, Federal and local, were run appro- 
priately. The HAVA bill did not assure me in any level that num- 
ber one, the money was going to be there; number two, that the 
bad actors were going to be told given standards; number 3 that 
the good actors were in any way going to be encouraged to continue 
to be good actors. 

So that was an easy vote for me. I agree that some of the provi- 
sions in the bill are still not done yet. I don’t have any problem 
with that. I have yet to see a bill ever that is perfect no matter 
how you look at it. 

I do, however, believe this bill is a significant step in the right 
direction, as I understand, I am relatively familiar with most of the 
provisions in the substitute, I think it is still a step forward. There 
are still some problems I have with it. But again, I could sit here 
and talk about the negative or the positive. And the negative, there 
is still some time in the process for me to have input and every- 
body have input to make it better. 

At the same time, I think it is the right thing to do to move this 
bill forward, continue to work on it to make it better as we all see 
making it better might decide, let the process work and get this 
going. Because I think everybody can sit here today — I don’t think 
anybody is going to argue that the process we have now, current 
law we are living under now is a good law. 

HAVA had huge holes in it. And if we can’t fix every one of them, 
if we are not going to be able to address every single issue that is 
of concern to each and every one of us, that is not an argument not 
to make significant progress. So I want to make it clear. I voted 
against HAVA. I am glad I voted against HAVA. But I intend to 
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vote for this bill. And I hope between now and the team, it actually 
gets to the President’s desk, there is still some things I would like 
to have further discussion on as well, and I think there will be 
plenty of opportunity for all of us to do that. Thank you, Mr. Chair- 
man. 

The Chairman. Thank you. The gentleman from California Mr. 
McCarthy. 

Mr. McCarthy. Mr. Chairman, if I can just ask a point of infor- 
mation. Is the time that is allotted right now my 5 minutes, taking 
my 5 minutes to ask questions about this bill? 

The Chairman. You have five minutes now on the Lofgren sub- 
stitute. 

Mr. McCarthy. Mr. Chairman if I may, I would like to withhold 
and I would like to allow others to go before me. I would wait until 
somebody comes back that can answer the questions on the bill if 
I may. 

The Chairman. Well, she is not here at the moment, but she will 
be back. Hopefully she will come back in time and you will have 
a chance to ask her questions, but right now we are going to move 
forward on her substitute. 

Mr. McCarthy. Mr. Chairman, I was the ranking member on 
the subcommittee that dealt — we did three hearings on this and I 
am very concerned. Couple of points. This bill you have mentioned, 
it wasn’t ready. We have got a presidential election coming up 
where primaries are moved up. Florida is moving up to January. 
My home State moved it up to February. And we are now going 
to gut the system and change the system when we haven’t finished 
even going through the HAVA and finishing paying and now we 
want to move a bill today that we had to postpone from last week 
and we don’t have the ability to debate it? I am very concerned be- 
cause in these hearings, many of you weren’t able to be here be- 
cause you weren’t on the subcommittee. But election official after 
election official has come before us and said, this bill is not ready. 

And I think we are making a major decision here, one, with the 
lack of debate; two, with the inability to answer the questions, and 
I think from a perspective when we come to this issue, we should 
put people before politics. This shouldn’t be a partisan issue, a par- 
tisan debate. And I don’t think you would see it on this side of the 
aisle. 

But from my point of view, I am feeling frustrated because this 
is such a serious issue that we don’t have the ability to debate it. 
We don’t have the ability to answer the question. And we may be 
able to come to a point where we find common ground. 

So with all due respect, I am just asking for the point that I 
would gladly wait until she is back into the room where maybe we 
could find a place that we can get to. I yield back my time to you. 

The Chairman. If we could maybe hear Mr. Ehlers’ substitute, 
debate that, vote on that and by that time Ms. Lofgren should be 
back and we can ask her questions then. 

Mr. Lungren. Is the suggestion that Mr. Ehlers’ substitute is not 
going to be adopted? 

The Chairman. We don’t know. We have to vote on that. We will 
have a vote. 
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Mr. Ehlers. If I may reclaim the time I yielded back earlier. I 
was just so surprised that the offerer of the substitute immediately 
left the room making it impossible to ask questions or get answers. 
I share Mr. McCarthy’s frustration on that. 

My problem is, as Mr. Capuano’s about HAVA, it is a process. 
I would like to work together, have this be a bipartisan bill as 
HAVA was. I would like to work with the Senate, have it be a bi- 
cameral bill as HAVA was. I have already been told by people in 
the Senate that this version, even though with the substitute, is 
dead on arrival there, it seems like a waste of time to work on a 
bill that is going to be totally forgotten about once it reaches the 
Senate and they plan to write their own. 

So it is just a very confusing process. I suppose I could offer my 
substitute and run out of the room to avoid anyone asking any 
questions on it. 

But that is a hard way to accomplish progress. So Mr. Chairman, 
I understand the spot you are in. You are not responsible for what 
your Members do, but it is very disconcerting to try to have a dis- 
cussion when one party leaves the room. I will yield back. 

The Chairman. We made an accommodation we will come back 
to that when it comes in, if it is dead on arrival I don’t know why 
you are offering amendments on substitutes but we are allowing 
you to do that also. Oh, his isn’t dead on arrival, only ours is dead 
on arrival. 

I now recognize the Ranking Member for the substitute. 

Mr. Ehlers. To try to move things along, Mr. Chairman, let me 
just say I have an amendment at the desk. 

The Chairman. Without objection, the substitute is considered as 
read and the gentleman is recognized for five minutes. 

[The information follows:] 
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H.L.C. 


Amendment to Substitute 
Offered by Mb. Ehlers 

Minority substitute 

111 lieu of the matter proposed to be inserted the 
substitute, insert the foUowiug; 

1 SECTION 1. SHORT TITLE. 

2 This Act may be cited as the “Voting Enhancement 

3 and Security Act of 2007”. 

4 SEC. 2. ESTABLISHMENT OF FEDERAL GUIDELINES FOR 

5 ELECTRONIC VOTING EQUIPMENT. 

6 (a) ESTABL1.SHMENT OF GtIIDELINES; SUPPORT 

7 Proji National Institute of Standards and Tech- 

8 noIjOGY. — Section 221 of the Help America Vote Act of 

9 2002 (42 U.S.C. 15361 et seq.) is amended— 

10 (1) by redesignating subsection (f) as sub- 

11 section (g); and 

12 (2) by inserting after subsection (e) tlie fol- 

13 lowing new subsection: 

14 “(f) Spectaij Rules for Estabijshment of 

15 Guidelines for Electronic Voting Equipment. — 

16 “(1) Establishment of guideijnes. — ^In ad- 

17 dition to any other guidehiies developed under this 

18 section, the Development Committee shall develop 

f:\V1 0\050707\050707,504,xml {3721 6414) 
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1 specific guidelines for the operation of electronic vot- 

2 ing equipment m elections for Federal office under 

3 which the equipment will comply with each of the 

4 following technologies: 

5 “(A) A technology that allows a contem- 

6 poraneous, redundant, and auditable trail of the 

7 votes east or recorded on such equipment. For 

8 purposes of this subparagraph, a trail is ‘con- 

9 temporaneous’ if it is created and recorded at 

10 the same time as the original record. 

11 “(B) A technology that allows each indi- 

12 -vidual who is eligible to vote in such an election 

13 to verify the ballot before the individual’s vote 

14 is east into the equipment, 

15 “(C) A technology that ensures reliable se- 

16 curity of the equipment from tampering or im- 

17 proper use. 

18 “(D) A technolog}^ that ensures that indi- 

19 viduals with disabilities who are eligible to vote 

20 in the election can vote independently and with- 

21 out assistance. 

22 “(2) Technical support from nist. — T he 

23 Director of the National Institute of Standards and 

24 Technology shall provide the Development Com- 

25 mittee with technical support in the development of 


f:\V1 0\050707\050707.504.xml {3721 6414) 
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1 the guidelines for electronic voting equipment under 

2 this subsection, in the same manner as the technical 

3 support provided under subsection (e). 

4 “(3) DEADiiiNE. — The Director shall complete 

5 the requirements of subsection (a) not later than 

6 Januarj'^ 1, 2010.”. 

7 (b) Requiring States to Meet Guidelines. — 

8 (1) Requirement. — 

9 (A) In generaIj. — Section 301 of such 

10 Act (42 U.S.C. 15481) is amended — 

11 (i) by redesignating subsections (b) 

12 through (d) as subsections (c) through (e); 

13 and 

14 (ii) by inserting after subsection (a) 

15 the following new subsection: 

16 “(b) Special Requirements for Electronic 

1 7 Voting E quipment. — 

18 “(1) In general. — ^Any voting system which 

19 consists in whole or in part of an electronic vote re- 

20 cording device or an electronic vote tabulation device 

21 shall meet the voting system gfuidelines applicable to 

22 such devices wdiich are adopted by the Commission 

23 pursuant to section 222 (in accordance with the re- 

24 quirements for the development of such guidelines 

25 under section 221(f)). 


f:\V1 0\050707\050707.504.xmi 
May 7, 2007 


(37216414) 



123 


F:\P10\H81 1\SUB\MINSUB2.XML H.L.C. 

4 

1 “(2) Definitions. — In this subsection — 

2 “(A) the term ‘vote recording device’ 

3 means the mechanism or medium used for re- 

4 cording a voter’s ballot choices; and 

5 “(B) the term ‘vote tabulation device’ 

6 means the mechanism or equipment used to 

7 tabulate the votes recorded on the vote record- 

8 ing device. 

9 “(3) Effective date. — P aragraph (1) shall 

10 apply with respect to elections for Federal office held 

11 in 2014 and each succeeding year.”. 

12 (B) Conforming amendjient. — Section 

13 301(e) of such Act (42 U.S.C. 15481(e)), as re- 

14 designated by subparagraph (A), is amended by 

15 striking “Each State” and inserting “Except as 

16 provided in subsection (b), each State”. 

17 (2) AVAIIjilBnUTY OF funding for meeting 

18 requirements. — Section 257(a) of such Act (42 

19 U.S.C. 15407(a) is amended by adding at the end 

20 the following new paragraph: 

21 “(4) For fiscal year 2013, $1,000,000,000, ex- 

22 cept that any funds provided under the authoriza- 

23 tion made by this paragraph shall be used by a 

24 State only to meet the requirements of section 
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1 301(b), or to otlierwise modify or replace its voting 

2 systems in response to such requirements.”. 

3 SEC. 3. REQUIRING AUDITS OF RESULTS OF ELECTIONS. 

4 (a) Requiring States to Administer Audits in 

5 Accordance With State Plan. — Subtitle A of title III 

6 of the Help America Vote Act of 2002 (42 U.S.C. 15481 

7 et seq.) is amended by inserting after section 303 the fol- 

8 lowing new section.- 

9 “SEC. 303A. AUDITS OF RESULTS OF ELECTIONS. 

10 “(a) Requiring States to Administer Audits in 

1 1 Accordance With State Plan. — 

12 “(1) In general. — Each State shall admin- 

13 ister audits of the results of elections for Federal of- 

14 fice held in the State in accordance with a State 

15 audit plan which describes the entity responsible for 

16 administermg the audits, the procedures for admin- 

17 istering the audits, and the rules for determining 

18 which elections will be subject to audits and the 

19 number of tabulation units in which the audits wdll 

20 occur. 

21 “(2) Tabulation unit defined. — I n tliis sub- 

22 section, the term ‘tabulation unit’ means, with re- 

23 spect to an election, a unit established by the State 

24 prior to the election (such as a precinct, polling loca- 

25 tion, or particular type of voting device) in which the 

f;W10\OS0707\OS0707.604.xml (37216414) 
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1 votes tabulated by the voting system used in the unit 

2 may be compared with the audit of the results of the 

3 ballots cast in the unit. 

4 “(3) Submission of plan to commission. — 

5 Not later tlian January 1, 2009, the State shall sub- 

6 mit its initial State audit plan under this section to 

7 the Commission. 

8 “(b) Certification. — S tate does not meet the re- 

9 quirements of this section unless the chief executive of the 

10 State and the chief election official of the State certify 

1 1 that the State audit plan provides for the fair and effective 

12 admhiistration of audits under procedures that are trans- 

13 parent and open to the public. 

14 “(c) Effective Date. — This section shall apply 

15 with respect to the regularly scheduled general elections 

16 for Federal office held in November 2010 and each suc- 

17 ceeding election for Federal office.”. 

18 (b) Availability^ of Enforcement. — Section 401 

19 of such Act (42 U.S.C. 15511) is amended by striking 

20 “sections 301, 302, and 303” and inserting “subtitle A 

21 of title III”. 

22 (c) Clerical Amendment. — The table of contents 

23 of such Act is amended by inserting after the item relating 

24 to section 303 the following: 

“303A. Audits of results of electioiLS.”. 

f:\V1 0\05Q7Q7\Q50707.504-xmi {3721 6414) 
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1 SEC. 4. REQUIRING STATES TO DEVELOP AND IMPLEMENT 

2 ELECTION SECURITY PROTOCOLS AND CON- 

3 TINGENCY PLANS. 

4 (a) In GenekaIj. — Subtitle A of title III of the Help 

5 America Vote Act of 2002 (42 U.S.C. 15481 et seq.), as 

6 amended by section 3(a), is further amended bj^ inserting 

7 after section 303A the following new section; 

8 “SEC. 303B. DEVELOPMENT AND IMPLEMENTATION OF 

9 ELECTION SECURITY PROTOCOLS AND CON- 

1 0 TINGENCY PLANS. 

11 “(a) Requirements for States. — Each State and 

12 jurisdiction which administers elections for Federal office 

13 shaU— 

14 “(1) develop and implement security protocols 

15 for protecting the voting equipment used in such 

16 elections and for ensuring the security of the admin- 

17 istration of such elections; and 

18 “(2) develop and implement contingency plans 

19 for addressing voting system failures and other 

20 emergencies which ma 3 ^ occur on the date of such an 

21 election, including the protocols to be followed at 

22 polling places and the protocols applicable to the use 

23 of emergencj^ ballots. 

24 “(b) Effectdti: Date. — This section shah apply 

25 with respect to the regularlj'- scheduled general election for 
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1 Federal office in November 2008 and each succeeding 

2 election for F'ederal office.”. 

3 (b) Clerical Amendment. — The table of contents 

4 of such Act, as amended by section 3(c), is farther amend- 

5 ed by mserting after the item relathig to section 303A the 

6 following: 

“303B. Development and implementation of e!e(;tion security protocols and con- 
tiiigeney plans.”. 


f :W1 0\050707\050707.504.xml 
May 7, 2007 


(37216414) 



128 


F:\P10\H8] 1\SUB\MINSUB2.XML H.L.C. 

9 

Amend the title so as to read: “A bill to amend the 
Help America Vote Aet of 2002 to require States to meet 
Federal guidelines for the operation of electronic voting 
equipment, and for other purposes.”. 
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Mr. Ehlers. I thank the gentleman for yielding. What we have 
tried to do is make an honest effort to improve the hill as sub- 
mitted and the version that this committee had originally devel- 
oped, the majority of the committee had originally developed. It di- 
rects the Election Assistance Commission, with the help of NIST, 
to establish guidelines and standards for new Eederal election 
equipment by January 1, 2010. Everyone we have talked to, all of 
the election officials. State election officials said 2008 is simply im- 
possible. 

I take their word for that. They are the experts. So we have tried 
for 2010 effective date. This provides a technology that allows a 
contemporaneous, redundant and auditable trail of votes cast re- 
corded on such equipment which was the purpose of the original 
Holt bill. 

It provides a technology that allows each individual who is eligi- 
ble to vote in such an election to verify the ballot before the indi- 
vidual’s vote is cast into the equipment. 

It provides a technology that ensures reliable security of the 
equipment from tampering or improper use. It provides a tech- 
nology that ensures that individuals with disabilities who are eligi- 
ble to vote in the election can vote independently and without as- 
sistance. 

States would need to be compliant with the new guidelines and 
standards as soon as they are able to do that. We estimate by 2014, 
they would certainly have everything in place and available for use. 
The real item that sticks in the craw of the States is the plan for 
audits. States are ready to have their own audits. They resent 
being told by the Eederal Government how they should handle 
their audits. In particular, most States who have talked to me be- 
lieve that the proposal in the bill is worse than nothing because it 
interferes with a recount process, interferes with a board of can- 
vass review, and it does not really accomplish the audit the way 
it should be accomplished. 

State security plans. States would have to submit to the Election 
Assistance Commission by January 1, 2008, security protocols as 
far as voting machines and administering elections. So every State 
would have to prepare its security plan. 

State contingency plans. Each State must submit to the EAC by 
January 1, 2008 its contingency plans for election day emergencies 
or voting machine malfunctions. Plans must include a polling place 
and emergency ballot protocols. 

There are many other factors that make this substitute better 
than the Lofgren substitute. It is supported by the National Asso- 
ciation of Counties, because they realize this approach fits with the 
proven idea of allowing the States to have the flexibility to meet 
Eederal requirements in election law. H.R. 811 directly undermines 
the valuable gains from HAVA and takes us back to 19th century 
election systems and procedures. 

My substitute looks to use technology to improve the voting sys- 
tem, not revert back to requirements and problematic paper. It has 
been 5 years since the enactment of HAVA, and there are still 
States that have yet to fully comply with requirements. Until that 
happens, we are unable to accurately measure its successes and 
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shortcomings. My substitute allows for enough time to rationally 
make changes to this system. 

Recently, EAC commissioner Gracia Hillman testified during an 
Oversight and Government Reform Subcommittee hearing that if 
H.R. 811 were enacted, over 180,000 voting machines would need 
to be replaced or upgraded nationwide for the 2008 elections. An- 
other factor there is technology being developed that would be ac- 
cessible to disabled voters and allow them to verify their vote inde- 
pendently and privately. That technology is not yet ready available 
or certified. 

Mississippi Secretary of State Eric Clark testified there is no way 
under the sun we — that is State election administrators — can make 
the kind of changes that are contemplated in H.R. 811 by next 
year’s elections. 

George Gilbert stated we are concerned that the implementation 
date of 2008 would actually collapse the election system. I could go 
on and on with this. But the pulp is simply the Lofgren substitute 
does not solve the problems in H.R. 811. It is a noble attempt, but 
it doesn’t accomplish it. I believe that my substitute does accom- 
plish what H.R. 811 wants to accomplish, and it does so in a work- 
able fashion. With that, I yield back the balance of my time. 

[The information follows:] 
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The Voice of America's Counties 


May 8, 2007 


The Honorable Vernon Ehiers, Ranking Member 
Committee on House Administration 
U.S. House of Representatives 
1319 Longworth House Office Building 
Washington, D.C. 20515 


Dear Representative Ehiers: 

! am writing to offer the support of the National Association of Counties for the “Voting Enhancement and Security 
Act of 2007". 

Responsibility for the conduct and accompanied cost of elections is historically that of state and county 
governments throughout America. Accordingly, ensuring the accuracy and integrity of that process is the 
responsibility of county election officials. However, the National Association of Counties recognizes our 
partnership role with the federal government and has consistently maintained that we would support federal 
legislation to ensure the accuracy and integrity of voting equipment and procedures and the transparency of audits 
and recounts as long as that legislation sets realistic standards and allows sufficient time, flexibility and funding for 
implementation. 

Accordingly, we support your substitute amendment to H.R. 81 1 , which would direct the National Institute of 
Standards and Technology to set standards for voting equipment and provide states with time and flexibility to 
implement those standards, and which would permit states the flexibility to adopt audit and election security and 
contingency plans that are designed for and suited to the needs of their own local jurisdictions. 

We applaud your leadership on this critical issue. If you have any questions, please contact Aiysoun McLaughlin, 
Associate Legislative Director, at 202-942-4254 or amclaughlin@naco.org. 


Sincerely yours, 

Larry E. Naake 
Executive Director 


25 Massachusetts Avenue, NW / Suite 500 / Washington, DC 20001 / 202~393-6226 / Fax 202-393-2630 / www.naco.org 
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401 MlSSISSim STREET 
ROST OFFICE BOX 136 
JACKSON, MISSISSIPPI 30205-0136 


STATE OF MISSISSIPPI 
SECRETARY OF STATE 
ERIC CLARK 


TELE.EHONE (601)359-1350 
FACSIMILE (601)359-1499 


Aprill 1,2007 


Tie Honorable Juanita Millendcr-McDonald, Chair 

The Honorable Vernon EWers, Ranking Member 

House of R^resentatives Committee on House Administration 

Washington, D.C. 

Via Fax Nos, 202-225-7664 and 202-225-9957 

Dear Rqjresentative Millender-McDonald and Representative Ehlers: 

On March 1 5, 1 wa.s honored to testify before your Committee on proposed 
changes in the Help America Vote Act of 2002. At that time, I expressed serious 
concerns about proposed changes that we secretaries of state had heard were likely to be 
considered by Congress. 

Since then, I have tried to learn all I could about tills proposal. The more I have 
learned, the more concerned I have become. The bill -- even the draft committee 
amendment - is terrible. Last week, 1 attended a meeting in Washington of elections 
officials fiom around the nation, who spent the day going through H.R. 811. The 
meeting was called by Doug Lewis, head of the non-partisan Election Center in Houston, 
Texas. 


Tie more we examined this bill, the more problems and dangers we discovered in 
it. Near the end of the day, I asked the 26 elections officials there to rank the bill on a 
scale of one to ten - with one being “terrible” and ten being “gieat.” The vote was 
imanimous that the bill rates a one or zero. Secretary of State Riley Darnell of Tennessee 
summed up the sentiment: “If any major changes occur through these bills for 2008, we 
are tallcing about a disaster. No matter what else happens, 2008 is going to be a disaster." 
I completely agree. 

Since that Wasliiugton meeting, my staff and I have spent mtaiy houi's exsuniniug 
the proposed Committee amendment to H.R. 811 in detail. That analysis is attached. It 
would be devastating in its effect - in Mississippi and nationally. 
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The Honorable Juanita Millencier-McDonald, Cliair 
The Honorable Vernon Ehlers, Ranking Member 
April 11,2007 
Page 2 


The Help America Vote Act of 2002 is a great law. It is successfully addressing 
the problems we saw in the Presidential election of 2000. The 2006 elections went 
remarkably smoothly with new machines nationwide and a myriad of new procedures. 
Please let our new system work and have time to shake out any kinks. Don’t tear down 
all the progi’ess we har^e made! 

I have two heart- felt requests regarding any proposed changes in HAVA. First, 
slow the process down. Do not act precipitously. Second, invite the nation’s election 
community to help you write the bill. If you tell us where you want to go, we will help 
you figure out how to get tliere! I am most grateful for your consideration. 


Sincerely, 



ERIC CLARiC 

Secretary of State of Mississippi 


Attaclunent 

cc: Members of the House of Representatives Committee on Administration 

Speaker Nancy Pelosi 
Majority Leader Steny H. Hoyer 
Minority Leader John A. Boelmer 
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Secretary of State Eric Clark of Mississippi 
Comments on H.R. 811 (Proposed AmendlmeEt 4/3/07) 

The “Voter Confidence and Increased Accessibilty Act of 2007” 


This memorandum will outline the problems which wc have been able to identify 
with proposed Amendment to H.R. 81 1, the "Voter Confidence and Increased 
Accessibility Act of 2007,” which was authored by Representative Rush Holt of New 
Jersey (hereafter “the Holt Bill”). 

As a prefatory comment, we would note thattliis bill is not designed to increase 
voter confidence in the elections, but is very specifically designed to destroy voter 
confidence in the existing elections systems and the election officials who operate those 
systems. An attitude of distrust permeates the bill. Systems - including DRE and 
optical-scan systems - are automatically ruled as suspect, in favor of a hand-count, paper 
ballot system. Thus, the bill establishes an absolute preference for a totally subjective 
system over an objective system of counting votes. Election officials are excluded from 
overseeing mandated federal recounts and audits of election totals, even to the point of 
being specifically prohibited from certifying results tmtil an audit is conducted of each 
and every federal election, no matter the margin of victory or the duration of those audits 
(witli the only exception being a deadline for ceitifying a presidential election). Why? 
The clear implication is that those state election officials cannot be trusted to do their jobs 
with integrity and fairness (as opposed to a single designated state official - the State 
Auditor - who has nothing to do with elections). This bill goes out of its way to tear 
down the authority of existing election officials and the existing elections structures of 
the states - including, incredibly, those systems which were put in place pursuant to 
federal mandates in the “Help America Vote Act of 2002!” 

Furthermore, as will be pointed out in more detail, tlie Holt Bill actually sets up a 
direct path for election fraud and manipulation of the process, And rather than increasing 
accessibility to the polls, the bill is specifically designed to limit voter accessibility 
among the disabled community and to ensure that the niinority community’s francliise 
remains subject to the same sources of manipulation that triggered the disaster of Florida 
in 2000. 

Finally, the Flolt Bill completely ignores this nation’s election history. First, for 
years haird-count paper ballots were easily manipulated by unscrupulous individuals to 
produce tlie election results that they desired or were paid to produce. These fraudulent 
activities spurred on the teclmological development of the first “voting madiines," such 
as lever machines and punch card systems. Wliile better tlian hand counted paper ballots, 
m the 2000 federal election cycle these systems were shown to be antiquated, with 
disastrous results. The terrible upheaval of Florida in 2000 - with poorly designed punch 
card ballots, inadequate marking techniques, and tire painstakingly slow, subjective 
process of a massive hand-recount - led to many prominent national studies of election 
systems. The detenuinatioii was that we could do better, using modem technology 
developed for other sectors of business and goveimnent. Waiting until tliese studies were 
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completed, Congress responded in a very thorough, deliberative manner ~ the passage of 
HAVA in 2002, 

UirfortLinately, there are those witliin our society who do not trust these modem, 
technologica] developments. They appear to believe that the Earth is flat - and are 
incapable, through scientific proof or reason - to believe otherwise. It is their fingers that 
are most easily seen in the Holt Bill. Indeed, most of the measures of the bill have been 
specific items on their agenda since passage of I-LAVA - before a single vote was cast on 
a single DRE. Tlreir goal is simple and clearly stated on then websites and propaganda 
material -- we must go back to band-count paper ballots. Indeed, as will be seen, this is 
the centeal feature of the Holt Bill - no election can be certified until a hand-recount or 
audit is performed at enormous cost to the states and the country. Ergo, why not just 
return to that system in the first place and make everyone’s li fe easier? Of course, this 
completely ignores the election of 2000 and the progress made in HAVA, especially 
with regard to the two central goals of HAVA - .second chance voting and disabled 
accessibility to the voting booth, both impossible with an old style paper ballot 
system. 

In summary, rather than fixing existing problems in elections - real or perceived, 
the Holt Bill guarantees an unprecedented disaster in the 2008 Presidential election and 
beyond. 

In support of the foregoing, the following is a point by point analysis of the 
proposed committee amendment to the Holt Bill: 

e Pg. 2, Lines 12-15- Tliis clause of the bill states that a ballot will only be legal in 
a federal election if “the voter is permitted to verify the ballot in a paper form in 
accordance with tliis subparagraph.” (Emph. added). This seem.s to require that 
every voter must be given the right to verify his or her vote by a paper record and 
in an independent manner. This appears to contradict a later provision of the bill 
(Pg, 7, Line 20-Pg. 8, Line 6; Pg. 1 1, Lines d-12) which would pemiit an audio 
verification of the voter’s preferences in cases where the voter is blind or 
illiterate. It also seems to contradict a provision that would continue to pemiit 
voter assistance, as required by the Voting Rights Act. It should be noted that 
approximately 90 percent of the blind community does not use Braille. Tlierelbre, 
a question arises that if audio verification is being outlawed by the Holt Bill, how 
would such a person ever be able to verify his or her ballot choices? 

« Pg. 2, Line 22-Pg. 3, Line 2 - This provision of the bill mandates in broad terms 
that there be no way that a person’s vote on the voter-verified paper trial could be 
tracked. Achieving this goal should rest upon procedural guidelines and not on 
technological solutions. Furthermore, this protfsion certainly would reqmre the 
systematic use of more than one voting device m each precinct. Note - this is an 
existing “best practice” in Mississiippi but not a requirement. 
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Pg. 3, Lilies 6-10- Establishes that the voter-venfied paper trail is the official 
ballot m every federal election. Note - in Mississippi, the paper ballot is the 
official record for piuposes of an election contest. 

Pg. 4, Lines 4-10- The voter- verified paper trail must ‘Tie suitable for a manual 
audit equivalent to that of a paper ballot voting system, and shall be counted by 
hand in any recount or audit conducted with respect to any election for Federal 
office.” This is the first of several reiterations that any recount or audit of ballots 
must be by manual hand comit. Again, this procedure is the equivalent of the 
2000 Florida method which received universal condemnation and directly led to 
HAVA (how quickly we forget history!). It is a process that is totally subjective, 
relying upon an indradual election/andit official to determine whether there is a 
vote and what that vote is. When one examines ffie 2000 Florida situation, one 
can easily see the folly of this method being the only legal one - to date, after 
seven years and numerous studies by scholars and news OTgani2ations, no one has 
been able to detennine the exact vote count in Florida. The reason - the 
subjectivity of the process employed, even in the face of some effort at 
establishing objective standards. When assessing this requirement, one must take 
into account the size of the paper being used (very small) and the average age of 
the poll workers in this country. In addition to the problem with the method, a 
hand count process guarantees a huge increase in the cost and time to peifonn any 
recount or audit of the ballots. 

Pg. 4, Lines 11-12- Anotlier direct pronomreement that the “individual 
pennanent paper ballots [the voter-verified paper hail] shall be tire true and 
correct record of the votes cast.” Again, it is a process that is totally subjective, 
relying upon an individual election/audit official to determine whether there is a 
vote and what that vote is. 

Pg. 5, Lines 17-22 - Pre-empts any state laws tliat permit the electronic tally of 
votes to be the official certified vote tally. This provision states that the electronic 
tally “shall not be used as the exclusive basis” if there is an inconsistency for any 
reason between tire electronic vote tally and the hand count tally mandated by the 
bill to be perfonned. 

Pg. 8, Line 1 9- Pg. 9, Line? - Tlris provision of the Holt Bill is one of the most 
nonsensical of the entire act. It requires the National Institute of Standards and 
Teolinology (“NIST”) to conduct a comprehensive study of the existing voting 
systems to assess their accessibility for disabled voters, illiterate voters and those 
voters whose primary language is not Eirglish, and to report those results m July 
of 2009. Please understand that the remaining portions of the bill have already 
rendered those existing votmg systems unusable in their present forms. Thus, if a 
study proved that the existing systems where more accessible to these voter's than 
the hand-count paper ballot systerns of a 100 + years ago, then Congress would 
have to go back and undo everything m the Holt Bill. And this is a very real 
possibility. We in Mississippi have heard wonderful comments from tlie disabled 



143 


community. Inspiring examples have been pi'ovided tliat for the first time in tlieir 
lives, blind voters have been able to cast ballots independently and witltout 
assistance, using the DRE machines. And we have heard great testimonials from 
the Choctaw conununity that for the first time they have had ballots delivered to 
them - in both print screen fomat and audio format - in fheiv native language. A 
study as proposed here is a great idea - it’s just that the study should take place 
before new federal legislation is passed by Congress, This provision could be a 
great provision - perhaps the be.st provision of the entire Holt Bill. NIST does 
need to test and study all of the existing systems put into place as a result of 
HAVA, not just on accessibility grounds but ou accuracy grounds as well. And 
NIST should be given adequate financial resources (the SI million authorized in 
the bill is a palty sum and shows the lack of interest in really accomplishing 
anytliing by tlhs provision) and time to accomplish this worthy goal. Congress 
should fund this provision by a substantial amount and wait to see what the results 
are before overtunring our nation's new election system. 

o Pg. 1 1 , Line 13 - Pg. 14, Line 25 - This provision requiring the full and open 
public disclosure of all "source codes,” “object codes,” “voting system 
software and firmware” is perhaps the most dangerous and illogical portion 
of the Holt BiM. It mandates for a system to be used in a federal election, “the 
appropriate election official” must file in an electronic manner with the U.S. 
Election Assistance Commission ("EAC”) all of this material. Incredibly, the 
EAC in turn must raalce those ballot programming files “available for inspection 
promptly upon request to anv persoa ” 

0 First, this provision forces the .state election official to violate the 

confidentiality terms of the contract with its preferred vendor entered into 
pursuant to HAVA. An example is that in Mississippi, the state, via the 
Secretary of State and the Department of Infonnation Technology 
Services, entered into a contract for the purchase of voting machines with 
Diebold and a separate contract with Saber for an elections management 
system which created our statewide voter registration list. Both of these 
contracts contain specific dhectives that aU information concerning 
software is proprietary and can not be disclosed. Tliis provision of the 
Holt Bill would mandate that Mississippi disclose this information to the 
EAC. 

o Second, this provision mandates the disclosure of all software codes, 
including those of commercial off-the-shelf software (“COTS”) which are 
presently exempt fi'ora the source code review. An example of this would 
be Microsoft Windows 2000 Server. 

o As noted, all elections software must be disclosed, Thei-efore, even U.S. 
Depaitment of Defense (‘DOD”) code used in relation to the existing 
Federal Voting Assistance Progi'am (“FVAP”) is mandated to be 
disclosed, directly undermining the security of the DOD computer 
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systems. In otlier words, the appropriate state election official is required 
to disclose the DOD FVAP source code regardless of the type of election 
system used in the state. 

o Third, and most incredibly this provision - which is ostensibly designed 
to promote “security” - will provide to anyone who requests it the most 
secure information concerning the voting systems, thus ensuring that 
anyone with half a brain null be able to hack into the system and 
manipulate elections at wiU. It should be noted that there is a section of 
the bill - found at Pg. 13, Lines 5-10 - requiring the “manufacturer and 
flie election officials” to certify the security of their voting systems, 
including “all software, hai'dware, vote storage media and ballots.” No 
election official or manufacturer will be able to do this. Why? Because 
the central software information which they must certify can be disclosed 
by the EAC to any person, be it political opportunist or intemationa! 
teiTorist! Mark it down - this section guarantees frsnd in our 
elections. It should be noted that this requirement is applicable to all 
voting systems - not just DREs. Tims, all software and codes used to 
count the votes in optica! scan systems must be disclosed to the EAC and 
then disclosed to anyone and everyone who requests them. 

0 Finally, this provision requires the manufacturer to disclose to tlie 
“appropriate election official” “flie ideutification of each individual who 
participated in the writing of tlie software.” This could involve the 
disclosure of hmdreds, if not thousands, of individuals. In turn, the 
“appropriate election official” apparently must disclose tliis information to 
the EAC. This places an enormous administrative burden on the states 
and the EAC to collect this infonnatiou. Undermining any security aspect 
of this provision is the fact fliat this section of the Holt Bill requires the 
disclosure of the most secure information - software source code - to any 
individual. Why bother collecting information on the developers if 
anyone can obtain the source codes anyway? 

e Pg. 1 1, Lines 13-18 -Tins requirement mandates that a software certification 
process be established in each of the states. This is an additional unfunded federal 
mandate which places an extreme burden on the states which currently recognize 
and utilize tlie federal certification process. It unnecessarily duplicates an 
extensive proven, existing system. 

o Pg. 16, Lines 5-22 - In this provision, each state must ensure that “no voter will 
be unable to cast a ballot at a polling place due to a shortage or failure of voting 
equipment, ballots, or necessary supplies.” This could be interpreted to require a 
state to provide paper emergency/provisional ballots equal to the number of 
registered voters. The Holt Bill completely supersedes existing state laws (in our 
case, Miss, Code Ann. § 23-15-531.12) by mandating the use of 
emergency/provisional ballots in any cases where there is a “delay” in getting to 
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vote. There is no definition as to what is meant by “delay” - having to stend in 
line for 10 minutes? 5 minutes? Not being able to immediately walk up and vote? 
This places a huge financial and logistical burden on the states where the existing 
systems operated very well in 2006. 

9 Pg. 24, Lines 4 - 20 •- This is the authorization of .SI billion in funding to meet the 
voting system mandates of the Holt Bill. While certainly better titan the initial 
$300 million, it is impossible to rely on this provision. States were repeatedly 
told that it would be nearly impossible to appropriate the $300 million tliis year - 
where would Congress find $1 billion? This provision must also be viewed in tire 
light of Congress’ failure to provide 3"* year HAVA funding of $800 million. 

9 Pg. 29, Line 6 - Pg. 32, Line 2 - Provides for a waiver until 201 0 for the states 
that were using leel-to-reel thennal paper voter-verified paper trails &om meeting 
the new machine related requirements (prior sections) of the Holt Bill. This gives 
rise to a very real technological question - can any alternative to reel-to-reel voter 
verified paper trails be developed, tested, certified, and implemented within two 
years? Industry experts have advised the states that this is an impossible time 
frame for a major hardware change. 

9 Pg. 32, Line 3- Pg. 33, Line 14 - Creates a 42 U.S.C. §1983 private right of action 
against any state to enforce the provisions of the Holt Bill. Hus authorizes the 
possibility of endless federal litigation- with tlte potential recovery of attorney 
fees - between a state (including any election officials on any level) and any 
individual who feels aggiieved by an election process or procedure (or who has a 
private agenda he or she wishes to promote at public expense). 

9 Pg, 34, Line 10 - Pg. 36, Line 22 - This is perhap.s the most audacious part of tiie 
Holt Bill. Tliis federal act would create a new state bureaucracy - an “Election 
Audit Board” - which is required to conduct hand-counts of select precinct voting 
results. This seven (7) to tlhiteeii (13) person Board is appointed by the “chief 
auditof ’ of the state (the state official who is responsible for conducting annual 
audits of the operations of state government, as certified by the state Attorney 
General based on state law) 60 days before each federal election (note that there is 
no requirement that the Board is appointed once even for one election cycle; thus, 
a different group may be appointed for a primary and a general federal election). 
Thus, this provision creates vast new power in the hands of the State Auditor over 
the election process - an individual who has no expertise in the area of elections 
or election system.s, Tliis single person - with so much unchecked power - can 
easily manipulate this power to suit his or her own goals or those of his or her 
party. There is absolutely no oversi^t of the State Auditor given to any other 
entity in this process. This provision usurps all existing state laws and maltes die 
State Auditor the ie facto chief election official of the state. The Board, too, need 
not have any election experience - only "professional experience in carrying out 
audits on an impartial basis.” Thus, flte Holt Bill would permit a massive hand- 
count audit - wtli all the attendant subjective determinations which must be made 
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as to what is a vote - to be canied out by people who have no knowledge or 
experience in Qhs aiea! This has the potential of being 100 times worse than the 
situation in Florida in 2000, where the election j udges at least had some 
experience in their field! Three basic points: (1) Auditors know how to deal with 
financial records, not elections. (2) Tlie National State Auditors Association has 
written a letter condemning this proposal. (3) This provision violates a 
fimdamental rule of management: the person with tlic responsibility to do a job 
(in this case, tlie chief elections official) must have the authority to do the job. 

® Pg. 3 6, Line 23 - Pg. 3 8, Line 23 - Establishes the percentage number of 
precincts to be audited based upon how close the percentage of victory is for the 
winning candidate. It should be noted that every election - no matter the margin 
of victory - will be required to undergo a hand-recount in at least three percent of 
the precincts. 

» Pg. 39, Line 1 - Pg,42, Line 7 - This section sets forth tire procedures to be used 
by the Board to conduct the mandatory hand-count audits. There is a veiy 
alaiming caveat asserted in fliis section (Pg. 41, Lines 12-21) - if the Board finds 
that “any of tlie hand counts” “do not match the final unofficial tally of the results 
of an election, the Board shall administer hand counts under this section of such 
additional precincts (or equivalent jurisdictions) as the Board considers 
appropriate to resolve any concerns resulting from the audit.” This is amazing 
provision authorizes the Board - under the control of one single partisan 
individual, the State Auditor - to expand its audit into any other precincts it sees 
fit to audit to resolve any concern if may have. 

A hypothetical: Senate Candidate Jefferson -wins an election over Senate 
Candidate Adams by 40 percent (Jefferson - 70 pement, Adams - 30 percent). 
The State Auditor appoints a Board that just happens to consist of fiiends of 
Adams. They conduct an audit of the three percent of precincts mandated by 
the Holt Bill. In one (1 ) precinct, one (I) of the auditors discovers that one (1) 
vote was not properly counted. The Board - using this One (1) finding and 
this section of the Holt Bill - resolve to conduct a complete statewide hand- 
recount. The results could be catastrophic - what if the Board’ s statewide 
hand-recount goes beyond January l", when die new Congress convenes? 
Mississippi has no certified winner of the general election because it cannot 
certify tlie winner until the Board completes its work (see next). A vacancy 
occurs in the office of Senator, and tlie Governor is allowed to appoint a 
Senator until a special election can be held. This despite die fact that Senate 
Candidate Jefferson clearly won the election by capturing 70 percent of tbe 
vote! Add one (I) additional hypothetical - what if the lonely auditor who 
discovered the one (1) vote “error” simply made a mistake - or fimidulently 
reported this alleged “error” where none existed? 

e Pg. 44, Line 1 0 - Pg. 45, Line 1 0 - No election can be certified by the state until 
the Board completes its work and reports its results. With the exception of 


7 



147 


Presidential elections (which must be reported by the deadliite set by 3 U.S.C.A. § 
6), there are no deadlines imposed upon the Board to complete its work, thus 
completely undercutting all state law certification deadlines. Indeed, the Board is 
only required to report its results after completion of its audit work “as soon as 
practicable.” (Pg. 43, Lines 12 - 13). Again, this can prevent duly elected federal 
officials fiom talcing office before Congress convenes, as well as prevent absentee 
balloting taking place with regard to military and overseas voters in compliance 
with the UOCAVA deadlines. 

• Pg. 45, Line 1 1 - Pg. 46, Line 26 - The states will receive reimbursement for their 
costs involved in these mandated hand-count audits. This will cost the federal 
government billions of dollars every two years. 

As can be seen from these comments, ftie Holt Bill undermines our democracy and 
drives the states backward to the 19* Century in elections systems and procedures. It 
directly undermines the valuable gains which have been made to ensure that all our 
citizens - regardless of status or station or disability - be given access to the ballot box in 
a meaningful way. 

Instead, Congress should consider authorizing the EAC and NIST to conduct a 
thorough study of the systems the states put in place following HAVA, Once that study 
is completed. Congress then can contemplate - in area.sonable and judicious manner - an 
appropriate response, with the substantial input of election officials from every level of 
state government. And, hopefully, the nation will be in a better position to invest the 
necessary resources - both in development and implementation costs - to make tlie future 
dream of democracy a reality for all of our citizens. 
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The Chairman. I thank the gentleman. The question is on agree- 
ing to the Ehlers substitute amendment to the Lofgren substitute. 
All of those in favor signify by saying “aye.” All those opposed, “no.” 
No. The noes have it. 

Mr. Ehlers. I ask for a roll call. 

The Chairman. The Clerk will call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Aye. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. The amendment is not agreed to. The noes 
are 5, the ayes are 3. The amendment is not agreed to. 

Mr. Ehlers. Not to be — Mr. Chairman. I have a number of 
amendments, individual amendments to the substitute, to offer. 

The Chairman. Well, right now I need to recognize the gen- 
tleman from Texas. 

Mr. Gonzalez. Thank you very much Mr. Chairman. I do have 
an amendment to the substitute by Ms. Lofgren. And I ask for 
unanimous consent to consider it as read. 

The Chairman. Without objection. Do they have a copy of the 
amendment? The gentleman from Texas is recognized for five min- 
utes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Gonzalez 

€k>nzalez technical corrections 


Iti section 301(a)(ll)(B)(ii) of the Help America 
Vote Act of 2002, as proposed to be added by section 
2(c)(1) of the matter jiroposed to be inserted by the sub- 
stitute, strike “the Commission” and insert “an accred- 
ited laboratoiy undei- section 231”. 

In section 301(a)( ll)(B) of the Help America Vote 
Act of 2002, as proposed to be added by section 2(c)(1) 
of the matter proposed to be inserted by the substitute, 
amend clause (iv) to read as follows: 
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“(iv) At the request of the Conmiis- 
sion— 

“(I) the appropriate election offi- 
cial shall submit information to tlie 
Commission regarding- the State’s 
compliance with this snbjiaragraph; 
and 

“(II) the manufacturer sliall sub- 
mit information to the Commission rc- 
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garding the inaimfaeturer’s eompli- 
anec ■«ath this subparagraph.”. 
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Mr. Gonzalez. I did inquire of staff because I wanted to make 
sure that you had the amendments. My understanding is that they 
were distributed prior to the calling of order of the committee, but 
surely they are not available, let’s go ahead, these are technical 
conforming 

The Chairman. Technical perfecting amendment. 

Mr. Gonzalez. Yes. If I could be recognized for a few minutes, 
maybe my explanation will be adequate or sufficient. I don’t think 
that members on the minority side are going to find anything objec- 
tionable. 

This amendment makes technical and conforming changes to en- 
sure this bill is consistent and accurate. The first change ensures 
that we are consistent in making the independent testing agencies 
the escrow entities for voting software and not the Commission. 

The Commission is listed on page 17 of the bill where it should 
read “laboratory accredited under section 231.” The second change 
being made here is to include manufacturers in reporting security 
standards if requested by the Commission. On page 18, line 5, it 
should read “manufacturer or appropriate election official.” 

And as I said, these are just basically conforming and changes 
one amendment, two minor changes. There were inconsistencies, 
we were making reference to commissions and so on. I yield back, 
Mr. Chairman. 

The Chairman. I thank the gentleman. Yes. Ranking Member, 
Mr. Ehlers. 

Mr. Ehlers. The gentleman from Texas indicated that the mi- 
nority could not find anything wrong with this. He sorely under- 
estimates us, but in the hope of speeding things along, I am pre- 
pared to accept the amendment. 

Mr. Gonzalez. Thank you very much. 

The Chairman. The amendment then is accepted. The chairman 
now would like to recognize Mr. Capuano for offering an amend- 
ment to the Lofgren substitute. 

First, we still need a vote on the Gonzalez amendment. 

All those in favor, signify by saying “aye.” 

Aye. 

Opposed, “no.” 

In the opinion of the Chair, the “ayes” have it. 

So ordered, the amendment is agreed to. Mr. Capuano. 

Mr. Capuano. Mr. Chairman, I have an amendment at the desk. 

The Chairman. Mr. Capuano offered an amendment. Without ob- 
jection the amendment is considered as read. The gentleman from 
Massachusetts is recognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Capuano 

In section 301(a)(12)(A)(i) of the Help America 
Vote Act of 2002, as proposed to be added by section 
2(c)(1) of the matter proposed to be inserted by the sub- 
stitute, strike “paragi'aph (13)” and insert “paragraph 
(13) and the paper ballots proHded to voters under para- 
graph (14)”. 

At the end of section 301(a) of the Help America 
Vote Act of 2002, as proposed to be amended by section 
2(e)(1) of the matter proposed to be inserted by the sub- 
stitute, add the following new paragraph: 

1 “(14) MaN'DATOKY availability of paper 

2 BALLOTS AT POLLING PLACE.— 

3 “(A) Requiring baiaots to be op- 

4 FEBED AND PROVIDED. — The appropriate elec- 

5 tion official at each polling place in an election 

6 for Federal office shall offer each individual 

7 who is eligible to cast a vote in the election at 

8 the polling place the opportunity to cast the 

9 vote using a pre-printed paper ballot which the 

10 iiidhidual may mark by hand and which is not 
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produced by a direct recording electronic voting- 
machine. If the individual accepts the offer to 
cast the vote using such a ballot, the official 
shall provide the individual with the ballot and 
the supplies necessary to mark the ballot, and 
shall ensure (to the greatest extent practicable) 
that the waiting period for the individual to 
cast a vote is not greater than the waiting pe- 
riod for an individual who does not agree to 
cast the vote using such a paper ballot under 
this paragraph. 

“(B) Treatment op ballot. — ^Any paper 
ballot which is cast by an individual under this 
paragraph shall be counted and otherwise treat- 
ed as a regular ballot for all purposes (includ- 
ing, to the greatest extent practicable, the dead- 
line for counting the ballot) and not as a provi- 
sional ballot, unless the individual casting the 
ballot would have otherwise been required to 
east a provisional ballot if the individual had 
not accepted the offer to east the vote using a 
paper ballot under this paragraph. 

“(C) Posting op notice. — The appro- 
priate election official shall ensure that at each 
polling place a notice is displayed prominently 
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which describes the obligation of the official to 
offer individuals the opportunity to cast votes 
using a pre-printed paper ballot under this 
paragraph. 

“(D) Training of election offi- 
cials. — The chief State election official shall 
ensure that election officials at polling places in 
the State are aware of the requirements of this 
paragraph, including the requirement to display 
a notice under subparagraph (C), and are 
aware that it is a violation of the requirements 
of this title for an election official to fail to 
offer an individual the opportunity to cast a 
vote using a pre-printed paper ballot under this 
paragraph. 

“(E) Exceptions. — This paragraph does 
not apply with respect to — 

“(i) a. polling place at which each vot- 
ing system used in the administration of 
an election for Federal office uses only pre- 
printed paper ballots which are marked by 
hand and which are not produced by a di- 
rect recording electronic voting machine 
(other than a system used to meet the chs- 
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1 ability access requirements of paragraph 

2 (3)); or 

3 “(ii) a polling place in operation prior 

4 to the date of the election, but only -with 

5 respect to days prior to the date of the 

6 election. 

7 “(P) Eppecth^E date.— This paragraph 

8 shall apply with respect to the regularly sched- 

9 uled general election for Federal office in No- 

10 vember 2010 and each succeeding election for 

1 1 Federal office.”. 
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Mr. Capuano. Mr. Chairman, this amendment simply allows vot- 
ers to have a choice as opposed to having election officials have full 
control over the method of voting that a voter might wish to do. 

It allows people who walk into the polling place to take whatever 
is offered, or to ask for a ballot that is capable of being 
handmarked. To me, this is an amendment that is already full of 
compromises for me. It does take into account some of the earlier 
voting provisions. It exempts them. It doesn’t take effect until 
2010. It does not deal with voting centers because personally, I 
wasn’t familiar with voting centers, but I have no problem at all 
working to make sure that voting centers in the future be excluded 
from this. 

For all intents and purposes, it renders the emergency provi- 
sions, the emergency provisions moot. And it does that by allowing 
every voter to make a decision and therefore requiring every poll- 
ing place to have enough ballots to handle that. Provisions are not 
yet stricken by this. I have no problem with having discussions to 
not trying to be redundant. I don’t think redundancy helps at all. 
And this amendment I think is very simple, very straightforward, 
and I would urge people to support it. 

I yield back. 

The Chairman. Any discussion? Ranking Member, Mr. Ehlers. 

Mr. Ehlers. Mr. Chairman, I have reviewed the amendment 
again. I think it is an attempt to provide a clarification, and per- 
sonally I have no objection, if you wish, to call for yeas and nays. 

The Chairman. Mrs. Davis of California. 

Mrs. Davis of California. Thank you, Mr. Chairman. Initially, I 
was very supportive of this because I think that at some of the 
hearings that we heard from people, it became clear that there is 
a choice for voters. And we wanted to be able to provide that, 
whether you know we used the word paper or plastic, but essen- 
tially, to be able to allow people who are concerned, have problems, 
whatever that may be to vote with paper. I was then concerned 
that we might disallow people who are voting early to do this be- 
cause election centers would not be prepared to handle that, but I 
think that has been clarified in the amendment. 

I think that it really does allow some choice. And I think over 
time, some of us will settle out because people will either choose 
to use the paper or they will have the confidence in whatever ma- 
chines it is that they are using and they will be able to do what 
we are really doing here — focusing on the voter and encouraging an 
election system that has the confidence of people that are getting 
to the polls, so I appreciate that, Mr. Chairman, and I support it. 

The Chairman. I thank the lady. Any other discussion? All those 
in favor of the Capuano amendment signify by saying “aye.” 

Aye. 

Any opposed? So ordered, the amendment is agreed to. 

We will move on to any other amendments? 

Mr. Ehlers. Yes. Mr. Chairman, I have a whole series of amend- 
ments here. The first one is labeled Ehlers Number 1, requiring 
paper as the official ballot. What this amendment does is allow 
States to decide what the official ballot of record should be. 

I think one of the flaws in the original bill, H.R. 811, as we have 
heard testimony from various governmental units, is that it insists 
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that the only ballot of record is the paper ballot. I think there have 
been substantial cases showing that paper, in and of itself, is not 
necessarily more reliable than other methods of voting. I think it 
should be up to the election officials to have the capability and the 
freedom to decide, based on the record of what they see and the 
results of the voting, to decide which of the ballot — which of the re- 
dundant system they are using is the more reliable in terms of re- 
counting the election. 

So this certainly clarifies that issue, removes the absolute nature 
of the statement. As I said before, the 2000 presidential recount in 
Florida proved that paper ballots were not the answer and that 
was the genesis of HAVA. The main reason the Nation moved from 
paper ballots to mechanical voting machines was because of ramp- 
ant fraud associated with paper ballots and the problems with dis- 
cerning voter intent. Paper ballots can be — and frequently were — 
lost, stolen, or damaged. Entire ballot boxes were lost, stolen or 
stuffed with counterfeit ballots. That was the origin of the develop- 
ment of the old lever-style voting machines to get away from the 
problems of paper. I think we should let the election officials decide 
which is the appropriate record to use when recounting in a par- 
ticular election based on the state of the ballots, the state of the 
equipment and so forth. I urge the adoption of this amendment. 

The Chairman. I thank the gentleman. Without objection, the 
amendment is considered as read. Any other discussion on the 
amendment? Yes. The gentleman from Alabama. 

[The information follows:] 
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“(ii) Each paper ballot produced pur- 
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In section 401(c) of the Help America Vote Act of 
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right to have the voter-verified paper ballot counted” and 
insert “the right to have the ballot counted”. 
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Mr. Davis of Alabama. Thank you Mr. Chairman. Mr. Ehlers, I 
would pose this question to you and then yield you your time to 
answer it. I assume when you crafted your amendment, you may 
have possibly expected that the Capuano amendment would not be 
successful. It has now been successful. It just passed by voice vote. 

Can you reconcile your amendment with the Capuano amend- 
ment? It seems like from my standpoint, if the Capuano amend- 
ment gives the voter a choice that that is substantially undercut 
if the States could then come back and say we are going to ignore 
all paper ballots in adjudicating a recount, but I yield to you to an- 
swer that. 

Mr. Ehlers. I will be happy to yield. I don’t see a conflict here 
at all because it gives the local election officials the choice of which 
to use for the record. If for example they have allowed some people 
to use WPAT, paper ballots, and there is no alternative, obviously 
they have to depend on those paper ballots for those individuals as 
the vote for the record. But the intent of the bill is to make certain 
there are two indicators of the intent of the elector so that we can 
determine precisely what the elector meant. 

Mr. Davis of Alabama. Well, reclaiming my time. I am searching 
for the actual text of your amendment. If you have an extra copy 
of it, I would appreciate being given it versus just the executive 
summary of it. But if I am understanding the summary, it suggests 
that it would be up to a State to decide. But in the event of a re- 
count, the State could choose something other than paper ballots. 
If I understand Mr. Capuano’s amendment, the goal is to give a 
voter the option of making sure there is a paper trail. The only rel- 
evance of giving a voter that option would be that there was, in the 
event of a recount or in the event of a dispute, the availability of 
something more reliable than machines. 

So it may be that we simply disagree about your amendment, but 
it would seem to me given Mr. Capuano’s amendment now being 
included in the bill that you would take away or you would under- 
cut the voter flexibility Mr. Capuano creates by allowing the States 
to in fact ignore those paper ballots. 

Mr. Ehlers. No. They would not have that option. The intent 
here is that when there are two official records, whether it is a 
computer and a paper trail or whether it is some other alternative 
dual redundant record, which could be a computer with an addi- 
tional server located alongside which verifies the votes, if there are 
two choices, let the State choose. If there is only one choice, if it 
is just the paper ballots that Mr. Capuano refers, that of course 
has to be the only option that the State or the local government 
can pick. 

Mr. Davis of Alabama. In the interest of time, I will make this 
just my last observation. It would seem as a practical matter that 
if consistent with Mr. Capuano’s amendment that there would al- 
ways be in every jurisdiction a chunk of ballots that were paper 
ballots that would exist, perhaps in some there would be the over- 
whelming majority of the ballots that were cast. So as a practical 
matter. If I understand the point the ranking member is making, 
if there were an election recount or an election audit, it may create 
a very significant practical problem if the State were to decide to 
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use one mode of verification if a significant number of ballots were 
cast. 

Mr. Ehlers. The State could never exclude ballots that were offi- 
cially cast if that is the only ballot that was made. They could 
never do that. 

Mr. Davis of Alabama. Okay. I will yield back, Mr. Chairman. 

The Chairman. Thank you. Yes, the lady from California. 

Ms. Lofgren. I just wanted to — I am sorry that I had to briefly 
depart for a previously scheduled meeting. I did want to address 
the issue that I understand Mr. Ehlers raised in my absence, which 
is what machines are readily available now that meet the stand- 
ards in the substitute. And that would be official optical scans and 
ballot marking devices, and I also understand that the question 
has been raised whether levers, the machines with the levers 
would be essentially outlawed under the substitute. And the an- 
swer to that is yes, they would be outlawed. However, only New 
York uses the levers, and the State of New York has itself out- 
lawed the levers as of September of this year. H.R. 811 — actually 
the substitute would actually not outlaw the levers until November 
of 2008. So I don’t think New York would actually even be im- 
pacted since they have taken a step in advance of this. I think that 
the substitute does really nothing to advance our cause of trans- 
parency and voter recounts. 

And you know years ago, I was visiting in Silicon Valley, and all 
the techies are very concerned, at least in the valley, who have 
talked to me, that we take a step such as is envisioned in the bill 
and in the substitute. And I remember one of the scientists told 
me — I said, well, mistakes can be made under any system, and that 
is true. I mean there can be mistakes on paper ballots. There can 
be mistakes on optical scans. There can be mistakes on machines. 
I mean, nothing is perfect, and we all know that. And he argued 
back to me, yes, but the mistakes can’t all be skewed to one side 
as they could be in a voting machine. And that is really what 
underlies this issue. You can’t hack a paper ballot. And you can 
hack a voting machine, and you need to have a paper ballot at 
least to prevent that from happening, and I think to do anything 
less is a mistake, and I don’t question the gentleman’s commitment 
or his good will. I just think that he is mistaken, and I thank the 
Chairman. 

Mr. Ehlers. Would the gentlewoman yield? 

The Chairman. We are going to get back to you. We have agreed 
to hold open any debate on your substitute until you got back. But 
right now we are on Mr. Ehlers’ amendment No. 1. If we could do 
this, get through the amendments, and as I agreed to, we could go 
back and have our discussion with the substitute. I believe Mr. 
Ehlers’ amendment No. 1 is up for 

Mr. Gonzalez. Addressing Mr. Ehlers’ — I guess — amendment 
No. 1. Mr. Ehlers, could you give me an example of what you are 
talking about here where there would be an election by the election 
official and determine what would be the official ballot? What con- 
stitutes the official ballot for the purpose of an audit or a recount, 
a real life experience that we could anticipate occurring? 

Mr. Ehlers. Will the gentleman yield? 

Mr. Gonzalez. I am sorry. I yield to you. Yes, sir. 
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Mr. Ehlers. I thank you for yielding. This is not an amendment 
that is just coming out of the blue. This is in response to the re- 
quirement in H.R. 811 that in the case of two extremes the paper 
ballot is the ballot of record, period. The local community has no 
choice, the State has no choice and this amendment is simply to 
make it clear in the case of a dual record. The State and the local- 
ity upon examination of the two records can decide which is the 
most accurate and use that as the official recount. It is not a new 
concept. It is simply taking away the requirement that it has to be 
paper, that you can’t consider the voting machine as 

Mr. Gonzalez. Reclaiming my time, I guess what I am trying to 
get at is, if you could give me an example of where you have two 
competing ballots that either could be recognized as the official bal- 
lot. Are we talking something that is electronically computed? Or 
something that we have that is actually a — obviously the paper bal- 
lot? The reason that I pose that question is, if you are going to give 
an option to the election officials to basically defeat the very pur- 
pose of what we are doing, and that is a paper trail, but not just 
a paper trail but something that can be examined, quantified as 
being more reliable than that which cannot be, which would be 
something that would be a nonpaper ballot. See what I am getting 
at? I am just saying, I would like to know of an example that you 
could provide me because maybe I am missing the whole point of 
your amendment. 

Mr. McCarthy. If the gentleman would yield. 

Mr. Gonzalez. And I would like to yield to Mr. Ehlers since it 
is his amendment. 

Mr. Ehlers. Okay. Let me first respond, and then I hope you 
will also recognize Mr. McCarthy. You are assuming, as the bill 
does, that the paper trail is automatically the better record. Now 
we heard testimony before this committee from Cuyahoga County, 
Ohio that this is not true, that they did run an election where 
there was a paper ballot as well as the machine. The machine 
turned out to be far more accurate than the paper ballot. Now I 
am not saying this would be true in every case. I am just saying 
in a case where that is true and it is evident, isn’t it foolish of us 
to say, I don’t care if the machine is proven to be more accurate, 
why do you exclude — why do you require us to use a paper ballot? 

So I am just giving the local election officials a choice. This is 
based on my strong feeling. Having served in local government. 
State government and Eederal Government, I have discovered that 
not all wisdom resides in the Congress, and I think we ought to 
recognize the ability of the local election 

Mr. Gonzalez. Reclaiming my time, I know that it is probably 
almost expired. But I think just an important point — obviously I 
was just informed in that particular aspect or that particular coun- 
ty, the paper roll jammed and you had certain problems. I think 
we start from the basic premise. And I know that we have a funda- 
mental difference about it that we are insistent on the paper ballot. 
I think what you are doing is you are allowing an election official 
to frustrate the very purpose of what we are attempting to accom- 
plish and, further, find ways and manners of making sure that the 
paper ballot does in fact establish something that is very clear and 
quantifiable. That is my fear and my concern or that you actually 
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put what we are trying to do here in jeopardy by — and I under- 
stand what you are saying, it is just the good faith of the election 
officials or so. But I can actually see where there would be a heck 
of a lot more mischief with that than if we say let’s emphasize a 
quality paper ballot, a paper trail, because that is what brings us 
here today and this particular piece of legislation, and at this time 
I would yield back because I know 

Ms. Lofgren. Would the gentleman yield? 

Mr. Gonzalez. I would yield to Ms. Lofgren. 

Ms. Lofgren. I would note to cite Cuyahoga County is pretty 
amazing since it is my understanding the election officials there 
were removed by the State because of irregularities and misconduct 
in the conduct of elections, and that has been widely reported in 
the press and I would yield back. 

Mr. Gonzalez. I yield back to the chairman. Thank you, Mr. 
Chairman. 

The Chairman. Mr. McCarthy. 

Mr. McCarthy. If I could ask my questions, I guess. Referring 
to my friend from the other side asking for a specific example, dur- 
ing the hearings we did have an elected official from Ohio. It was 
a race this time, and it was close. I believe it was Deborah Pryce’s 
race. It was a large county. It met all the criteria, all the matrix 
that you would want to see. And it went through with the State 
provision to have the recount. The interesting part that they 
brought up, they had electronic machine and they had the paper 
right there. When they went back and did the checking because 
that is what they have to do, the machine counted correctly. The 
paper — because you are using individuals there who have been 
trained but who aren’t there all the time — jammed. So in this bill 
what Mr. Ehlers is saying and why he is offering the substitute, 
we are predetermining which one we look at. Even though in that 
case if this bill was to pass, the paper would be the correct answer 
even though we all knew it was wrong. 

So all Mr. Ehlers is saying with the substitute, don’t predeter- 
mine the winner in the process. Allow the elected official who is 
elected by the body or appointed to actually weigh that issue so 
they have the option. And I understand your argument from there, 
but in this case we would have legislated what was right and what 
was wrong even though in that case he pointed out it was wrong, 
and I can see human error, just like Ms. Lofgren talked about ear- 
lier. The more people touch it, the greater a chance that there is 
an error. When you are feeding these in, you can’t have error. And 
double checking, doing the parallel test, they found the machine 
had counted correctly. The paper had counted wrong so they were 
having the verification on both 

Mr. Gonzalez. Would the gentleman yield? Thank you very 
much. My understanding is you had a reel and it jammed and you 
had those problems. I believe and I could be wrong, and I will defer 
to Ms. Lofgren and to Mr. Ehlers who are very knowledgeable 
about every aspect of this particular piece of legislation, my under- 
standing is that we are going to have paper ballots available for 
those that are going to be requesting them. So I don’t see that situ- 
ation that we now allude to as ever repeating itself Because if they 
had a problem with the printout, with the roll, the reel or what- 
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ever, we are actually going to have available for use in those cir- 
cumstances a printed ballot. It is my understanding that we are 
going to have something that would address that particular situa- 
tion. So that if anything, we have now built into this whole voting 
process a more careful and deliberate way of arriving at a paper 
ballot that we can rely on so that we do avoid the problem that you 
just set out. I just think that really defeats the whole purpose of 
what we are trying to accomplish here with paper trail, paper bal- 
lot and reliability. 

Mr. McCarthy. If I may yield back my time. The only thing I 
would state here is this is probably the problem where we are put- 
ting the cart before the horse. If we would debate the bill, maybe 
this would be a little clearer understanding, because in that in- 
stance you wouldn’t have known the paper had jammed. Even 
though you do have paper and you have the paper ballot but the 
person was able then to go to the choice, what happens is only 
when the election was close did they go back, trigger an automatic 
evaluation. The election was close. That is when they realized that 
the paper count was not correct, but this legislation, if the answer 
is the way I read it, it says the paper is always right. The machine 
can never be right. And I would rather — instead of predetermining 
who the winner is, I would rather give that power to the elected 
officials who do this every day. And they could see from that in- 
stance, and that is in essence what the substitute, and let me yield 
my time to 

Mr. Ehlers. If the gentleman would yield here, let me just follow 
that up. Eirst of all, machines don’t always function perfectly. That 
is true of computers, and it is true of paper. I am not arguing that 
we make the computer the automatic one. I am saying just allow 
the election officials based on the records to decide which one is 
right. I think it is absurd to say well, the paper always has to be 
right. We already have examples where it is wrong. It is also so 
argued that the computer has to be right. But I don’t understand 
the underlying assumption here that somehow the computer is al- 
ways wrong. 

Look, we sent out millions of Social Security checks every year. 
Our paychecks are run off by a computer. Right? I never even see 
it. It automatically goes into my bank account. Now I have a check 
because I can check it because — I wish I had more checks — ^but I 
could check my bank account and see that it was actually deposited 
correctly. The point is simply we trust computers for so many as- 
pects of our lives. I think it is insane to have something that says 
the computer is automatically wrong. 

Mr. Davis of Alabama. Would the gentleman yield for one point? 

Mr. Ehlers. It is not my time. 

Mr. Davis of Alabama. Would you yield for one quick observa- 
tion? 

Mr. McCarthy. Yes. 

Mr. Davis of Alabama. Ultimately Mr. Gonzalez and I are mak- 
ing the same point. So I won’t spend a lot more time on this, but 
I think, Mr. McCarthy, what you said perhaps unintentionally 
clarifies this debate. This side of the aisle, the supporters of this 
bill want to create a paper trail in every instance because this side 
of the aisle has made the judgment that that is, all things being 
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equal, the best, most provable, most empirical way of verifying 
whether a vote has been cast. The purpose of this amendment is 
to depart from that intent and to say to local election officials, you 
can choose a different mode, and that just seems crystal clear to 
me. That is your position and we have ours. But I don’t think it 
is accurate to say that this is consistent with the intent to move 
toward a paper verification. It is not. It would allow the opposite 
of paper verification. 

Mr. McCarthy. If I may yield back just for clarification. 

The Chairman. I am not sure if there is time left. 

Mr. McCarthy. Just to be short, maybe we are not clear because 
that is not our intention. All we are saying is you could have a 
paper trail and you can have a computer trail. In essence what you 
are saying, paper trail always, even in the instance when it jams, 
and this person got a hundred votes and the paper trail says 

Ms. Lofgren. Would the gentleman yield? 

The Chairman. The gentleman has no more time. 

Ms. Lofgren. Mr. Chairman. 

The Chairman. We have nine amendments. We could do this 
back and forth forever. 

Mr. Lungren. Mr. Chairman. 

The Chairman. Yes, the gentleman from California. 

Mr. Lungren. Mr. Chairman, I would just like to strike the last 
word. I come to this somewhat fresh. 

The Chairman. You have 5 minutes. 

Mr. Lungren. And I have been one that had been concerned 
when I come up to certain machines and, you know, I push my fin- 
ger on it and I hope it registers it correctly. And initially I thought 
paper verification, man, that is the way to go. And maybe this is 
the essence of the difference here. Isn’t what we really want is to 
have a redundancy, a redundant system that is independently 
verifiable so that you can compare one against the other to see if 
in fact there was the accuracy of the machine involved, not just go 
back and check the machine and its internal operations? That is 
what I understand what we are trying to do here. And we are, it 
seems to me, making the judgment that the only way to do that 
is by a paper trail, and I don’t know if that is because we doubt 
technology or we think that the constituents need — the voters need 
to have something in their hands to prove to them that in fact that 
is the best way to verify. 

Now, I am one of those who loves to have a check in my hand, 
loves to have a piece of paper in my hand. But at the same time, 
I recognize the world is changing and that we are going to 
paperless programs. And I just wonder whether it really does make 
sense. And this is not partisan on my part. I am trying to assure 
you. I want a redundancy. But does it make sense for us to pre- 
determine the redundancy has to be paper? 

And I guess my question is a general one but then also a specific 
one. I understand — and maybe the gentlelady from California can 
correct me — but I understand in your substitute that you give a 
waiver to reel-to-reel paper, reel-to-reel machines for 2008? 

Ms. Lofgren. That is correct. 

Mr. Lungren. And that is because 
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Ms. Lofgren. That is because some of the States, some of the 
localities have complained that their State legislatures might not 
be able to act in time, and we want to accommodate that, but since 
the gentleman has yielded 

Mr. Lungren. And I yield to the gentlelady. 

Ms. Lofgren. I think it is important to be clear about what the 
underlying bill says and what it doesn’t say. It says 

Mr. Lungren. It would be very helpful. 

Ms. Lofgren [continuing]. In section 2(b)(1) that if there is an 
inconsistency between any electronic vote tallies and the vote tal- 
lies determined by counting by hand that the paper ballots shall 
prevail, as has been discussed. It goes on to say if it is dem- 
onstrated by clear and convincing evidence, as determined in ac- 
cordance with the applicable standards in the jurisdiction involved 
in any recount, audit or contest of the result of the election, that 
paper ballots have been compromised by damage or mischief or oth- 
erwise and that a sufficient number of ballots have been so com- 
promised that the result of the election should be changed, the de- 
termination of the appropriate remedy with respect to the election 
shall be made in accordance with the applicable State law. And so 
there is room for using commonsense in the case where the reel- 
to-reel, for example, jams, as we saw in one of our hearings. I 
would note also that in Ohio there was no parallel testing — I just 
wanted to correct the record on that — in the election contest pre- 
viously referenced. The difference here I think is — and I don’t want 
to talk about Florida 13 specifically because that is a separate com- 
mittee that we belong to. But we do know that looking at that 
issue, there is nothing to recount. There is no paper ballots to re- 
count. And that is the greatest argument I can find 

Mr. Lungren. Reclaiming my time, the gentlelady has just di- 
rected us to in the substitute actually goes to what the amendment 
offered by Mr. Ehlers is, and so therefore the gentlelady accepts 
the argument but is suggesting that you have taken care of that 
in your base substitute. That is, at times if there is proof that the 
paper ballot method is somehow insufficient, they can go to some- 
thing else, is that correct? 

Ms. Lofgren. Not exactly. 

Mr. Lungren. Oh. 

Ms. Lofgren. If it is demonstrated by clear and convincing evi- 
dence that the paper ballots have been compromised and that a 
sufficient number of the ballots have been so compromised that the 
results would have been changed, the determination of the remedy 
shall be made in accordance with applicable State law. 

The Chairman. The gentleman’s time is up. Anyone else? Ques- 
tion on the Ehlers amendment? All those in favor, signify by saying 
“aye.” Any opposed? The noes have it. The amendment fails. 

Mr. Lungren. Mr. Chairman, I have an amendment. 

Mr. Ehlers. Could I have a recorded vote on that? 

The Chairman. The gentleman asks for a recorded vote. Re- 
corded vote on the Ehlers amendment No. 1. 

The Clerk will call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 
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Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 6, the yeas are 3. The amendment fails. 

Mr. Lungren. Mr. Chairman, I have an amendment, Lungren 
No. 1. 

The Chairman. Lungren No. 1. Without objection, the amend- 
ment is considered read. I will now recognize the gentleman for five 
minutes. 

[The information follows:] 
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Mr. Lungren. I thank the Chairman. This amendment I think — 
well, I hope is somewhat noncontroversial. It attempts to try and 
deal with a particular problem that occurred to me, and this 
amendment tries to deal with that problem. It would allow the 
States that currently use the direct recording electronic systems 
with the voter-verified paper audit trail that have thermal paper 
to continue to use these voting machines in Federal elections. It is 
my understanding that 27 States currently use DREs with reel-to- 
reel voter-verified paper audit trails. This bill would require that 
States junk these new voting machines after the 2008 election. I 
could find no compelling reason to require the States to replace 
these machines because DREs with voter-verified paper audit trails 
that use reel-to-reel thermal paper still provide the paper record 
that we are talking about. It seems to me this is the kind of thing 
that the election officials were complaining about. This would be a 
huge waste of taxpayer dollars to replace something that is work- 
ing and that provides the paper auditable trail that is desired by 
the majority in this bill. State and local election administrators 
have advised members of the committee that an alternative to reel- 
to-reel voter-verified paper audit trails cannot be developed, tested, 
certified and implemented for the 2008 elections and there is some 
question, according to them, whether it would be available for the 
2010 elections. 

So this amendment would simply allow States to use these reel- 
to-reel voter-verified paper audit trails for the life of the machine. 
And as I understand it, that could be 10 to 15 years or until the 
State decides to purchase new equipment. This does not change the 
underlying premise of the bill, as I understand, brought to us by 
the majority. It does have the paper trail there established. It 
would save money even though I know we are promising that we 
are going to send the money down there. I think we ought to be 
realistic, there is always cost involved. And if this serves the pur- 
pose of what we were talking about, I would hope that we could 
adopt this amendment. 

It does nothing to undercut the premise of the majority. It does 
nothing to undercut the idea of a paper trail. It allows the use of 
the machines that, as I understand it, have not proven to be prob- 
lematic to this point. And that is the purpose of my amendment, 
and I think it is fairly simple and straightforward. 

And with that, I would yield back the balance of my time. 

The Chairman. I would like to thank the gentleman. The 
gentlelady from California, Ms. Lofgren. 

Ms. Lofgren. Mr. Chairman, I oppose the amendment. As ref- 
erenced earlier by, I believe it was Mr. McCarthy, the reel-to-reel 
are not optimal technology. I mean, they can jam. They are not per- 
fect. And the provision in the substitute that permits their use 
through the 2008 election is a compromise, really in deference to 
the county and State officials who said that they could not meet 
the 2008 deadline. But I think to ignore the problems that we are 
aware of forever would be a mistake, and that is why the sub- 
stitute gives a waiver but actually says these machines need to 
have a durable paper trail that is readable and countable in the fu- 
ture. And I think that to adopt the gentleman’s amendment, al- 
though I am sure it is well intentioned, would be a mistake, would 
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undermine the bill and the progress that we hope to make with it, 
which is why I oppose it, and I thank the gentleman for recog- 
nizing me. 

The Chairman. Thank the lady. Any other discussion? The ques- 
tion is on the amendment? All those in favor of the Lungren 
amendment No. 1 signify by saying “aye.” Any opposed? 

Mr. Lungren. Recorded vote, please, Mr. Chairman. 

The Chairman. Recorded vote is requested. Would the Clerk 
please call the roll? 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

[No response.] 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5, the yeas are 3. The amendment fails. 

Mr. McCarthy. Mr. Chairman, I have an amendment at the 
desk. 

The Chairman. The Chair recognizes Mr. McCarthy. 

Mr. McCarthy. This amendment 

The Chairman. I am sorry. Without objection, the amendment is 
considered as read, and you are recognized for five minutes. Which 
number is this? 

Mr. McCarthy. No. 1. 

The Chairman. No. 1. Thank you. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. McCarthy 

McCarthy amendment #1 

Add at the end of section 301(d) of the Help Amer- 
ica Vote Act of 2002, as proposed to be amended by sec- 
tion 2(e) of the matter proposed to be inserted by the 
substitute, the following new paragraph: 

1 “(3) Exception for certain systems used 

2 at early voting sites. — 

3 “(A) Exception,— The requirements of 

4 this section which are first imposed on a State 

5 and jurisdiction pursuant to the amendments 

6 made by section 2 of the Voter Confidence and 

7 Increased Accessibility Act of 2007 shall not 

8 apply with respect to a voting system used at 

9 an early voting site if the system was used for 

10 the administration of the regularly scheduled 

11 general election for Federal office held in No- 

12 vember 2006 and met the requii’ements of this 

13 section as in effect with respect to such elec- 

14 tion. 

15 “(B) Early voting sites described. — 

16 For purposes of subparagraph (A), an ‘early 
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1 voting site’ is a polling place at which individ- 

2 uals may east ballots in an election for Federal 

3 office prior to the date of the election and 

4 which serves as a polling place for more than 

5 one precinct.”. 
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Mr. McCarthy. It is my understanding that they have all heen 
numbered by name, hopefully everybody has it. 

It is pretty straightforward. It allows States to continue to use 
the DRE for early voting and advanced voting. As many of us 
know, a lot of the States have moved up their voting such as Ne- 
vada and others to help when it comes to lines, to help in the proc- 
ess. And this allows them to use the DREs because they are nec- 
essary in urban areas to serve voters from anywhere within the 
county who wish to vote early at the voting locations. In some of 
these areas you can have 1,100 different ballot styles. And from 
this perspective, I believe it will help the individuals, it will short- 
en the lines, and one thing we found, a significant ballot printing 
and delivery problems for the optical scanners occurred in 2008, 
2004, 2006. And as everybody moves their election up faster, with 
the presidential coming and the primary, I just think this gives an 
opportunity to mend into your bill to actually give some flexibility 
at the same time. 

I yield back my time. 

The Chairman. I thank the gentleman. Any discussion? The 
question is on the amendment? All those in favor signify by saying 
“aye”. Any opposed? The noes have it. 

Mr. McCarthy. I would ask for a roll call vote. 

The Chairman. Roll call is requested. Would the Clerk please 
call the roll? 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

[No response.] 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Aye. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5, the yeas are 3. The amendment fails. 

Mr. Ehlers. Mr. Chairman, I have an amendment at the desk. 

The Chairman. Without objection, the amendment is considered 
as read and the Ranking Member is recognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Ehlers 

Ehlers amendment #2 

Strike section 4 and insert the following’: 

1 SEC. 4. REQUIRING AUDITS OF RESULTS OF ELECTIONS. 

2 (a) Requiring States to Administer Audits in 

3 Accordance With State Plan. — S ubtitle A of title III 

4 of the Help America Vote Act of 2002 (42 U.S.C. 15481 

5 et seq.) is amended by inserting after section 303 the fol- 

6 lowing new section: 

7 “SEC. 303A. AUDITS OF RESULTS OF ELECTIONS. 

8 “(a) Requiring States to Administer Audits in 

9 Accordance With State Plan. — 

10 “(1) In general.— Bach State shall admin- 

1 1 ister audits of the re.sults of elections for Federal of- 

12 fiee held in the State in accordance with a State 

13 audit plan which de.scribes the entity responsible for 

14 administering the audits, the procedures for admin- 

15 istering the audits, and the rules for determining 

16 which elections will be subject to audits and the 

17 number of tabulation units in which the audits will 

18 occur. 
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1 “(2) Tabulation unit defined. — In this sub- 

2 section, the term ‘tabulation unit’ means, with re- 

3 spect to an election, a unit established by the State 

4 prior to the election (such as a precinct, polling loca- 

5 tion, or particular type of voting device) in which the 

6 votes tabulated by the voting system used in the unit 

7 may be compared with the audit of the results of the 

8 ballots cast in the unit. 

9 “(3) Submission of plan to commission. — 

10 Not later than January 1, 2009, the State shall sub- 

11 mit its initial State audit plan under tliis section to 

12 the Commission. 

13 “(b) Certification, — A State does not meet the re- 

14 quirements of this section unless the chief executive of the 

15 State and the chief election official of the State certify 

16 that the State audit plan pro^ddes for the fair and effective 

17 administration of audits under procedures that are trans- 

18 parent and open to the public. 

19 “(c) Effective Date. — This section shall apply 

20 with respect to the regularly scheduled general elections 

21 for Federal office held in November 2010 and each suc- 

22 ceeding election for Federal office.”. 

23 (b) Availability op Enforcement. — Section 401 

24 of such Act (42 U.S.C. 15511) is amended by striking 
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1 “sections 301, 302, and 303” and inserting “subtitle A 

2 of title III”. 

3 (e) Clericaij Amendment. — The table of contents 

4 of such Act is amended by inserting after the item relating 

5 to section 303 the following; 

“303A. Audits of i*esults of elections.”. 
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Mr. Ehlers. Thank you, Mr. Chairman. This amendment is very 
straightforward. It strikes the audit provisions, which have been 
the most disturbing and difficult for the States and local govern- 
ments to deal with. It strikes all of the other provisions, but it does 
not get rid of auditing. It allows the States to develop their own 
plan for auditing Federal elections. States will develop plans and 
get approval by their respective State auditors or equivalents and 
then submit their plan to the EAC. Election administrators are the 
ones who have to administer the changes and many of them have 
testified and sent letters testifying to the burdens and unintended 
consequences of the audit requirements in H.R. 811. I have alluded 
to that earlier in terms of the election officials who have talked to 
me. So the proposed audits will greatly interfere with the actions 
of the canvassers in deciding the final totals for local and State 
elections. With the testimony that we have received on this, this 
is not a good way to audit. They have better ways of doing it. We 
are happy to work with their State auditors to improve it if it 
needs improvement and submit their plan to the EAC. 

I ask for approval of my audit provision change. 

The Chairman. I thank the gentleman. The gentlelady from Cali- 
fornia, Ms. Lofgren. 

Ms. Lofgren. Mr. Chairman, I oppose the amendment, as the 
substitute actually deals with some of the issues raised by State of- 
ficials relative to the audit. In the substitute the audit board has 
been removed but has been replaced with a requirement that the 
entity chosen by the State to conduct the audit satisfy the require- 
ments of independence as set forth in the GAO’s government ac- 
counting standards and also provides for an alternative, that States 
could instead use auditing procedures established by NIST, and I 
know the gentleman has great respect for, as do I. So I believe, 
however, that independent random audits are very important, and 
certainly in talking to local government officials in California they 
concur that a randomized audit is absolutely essential. 

As the gentleman knows, I was a local government official for 
more years than I have been in Congress. I was on a board of su- 
pervisors in Santa Clara County for 14 years with responsibility for 
elections. We supervised and funded the registrar of voters in that 
fourth largest county in the State. And I would never, as a local 
official, have said that a randomized audit that was independent 
was somehow to be resisted. 

So I think the amendment undercuts the bill, an important ele- 
ment of the bill. We have in the substitute change provisions of it 
to accommodate what we think are legitimate issues raised by 
State officials so that we do not unduly constrain the development 
of audits, but we need to have independence and I think the gentle- 
man’s amendment would undercut that. 

And I thank the chairman for yielding to me. 

The Chairman. Any other discussion on the Ehlers amendment 
No. 2? The question is on the amendment? All those in favor of the 
amendment signify by saying “aye.” Any opposed signify by saying 
“no.” The amendment fails. We ask for a recorded vote with a roll. 
Would the Clerk please call the roll? 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 
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The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

[No response.] 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Aye. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5, the yeas are 3. The amendment fails. 

Mr. Lungren. Mr. Chairman, I have Lungren No. 2, amendment 
No. 2 at the desk. 

The Chairman. The Chair recognizes the gentleman for five min- 
utes. Without objection, the amendment is considered as read, Lun- 
gren No. 2. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Daniel E. Lungren of 
California 

Lungren amendment #2 

In clause (ii) of section 301(a)(3)(B) of the Help 
America Vote Act of 2002, as proposed to be amended 
by section 2(b)(1) of the matter proposed to be inserted 
by the substitute, strike “meet the requirements” and in- 
sert the following: “unless tlie voting system was used for 
the administration of the regularly scheduled general 
election for Federal office held in November 2006 and 
met the requirements of this paragi-aph as in effect with 
respect to such election, meet the requirements”. 

Amend subparagi-aph (B) of section 301(a)(12) of 
the Help America Vote Act of 2002, as proposed to be 
added by section 2(e)(]) of the matter proposed to be in- 
serted by the substitute, to read as follows: 

1 “(B) Readability requirements for 

2 MACHINE-MARKED OR PRINTED PAPER BAL- 

3 LOTS. — 

4 “(i) In general.— All voter-verified 

5 paper ballots completed by the voter 


f:\V1 0\050707\050707.481.xml 
May 7, 2007 


{369599}4) 



181 


F:\P10\H81 1\SUB\MINDISAB.XML 


H.L.C. 


1 
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4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


2 

through the use of a marking or printing 
device shall be clearly readable by the voter 
without assistance (other than eyeglasses 
or other personal vision enhancing devices) 
and by a scanner or other device equipped 
for individuals with disabilities. 

“(ii) Exception for previously 

COMPLIANT VOTING SYSTEMS. — Clause (i) 
does not apply with respect to ballots pro- 
duced by a voting system used in an elec- 
tion for Federal office if the system was 
used for the administration of the regu- 
larly scheduled general election for Federal 
office held in November 2006 and met the 
requirements of paragraph (3) (relating to 
accessibility for indh'iduals with disabil- 
ities) as in effect with respect to such elec- 
tion.”. 
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Mr. Lungren. Thank you very much, Mr. Chairman. This 
amendment deals with the question of disabled accessibility. As I 
mentioned earlier, when we had general debate the American Asso- 
ciation of People With Disabilities, the Nation’s largest cross-dis- 
ability membership organization, has expressed their concerns 
about the impracticality of the implementation of this bill. While 
they take pains to laud the impact of HAVA, HAVA’s requirement 
that all polling places have at least one accessible voting machine 
by 2006 because it has, in their words, resulted in significant im- 
provements in voting access since the 2002 elections, they go on to 
say that they fear that the Nation might move backwards on acces- 
sible voting technology, not because that is the intent of the author 
of this bill or the substitute but rather because of the imprac- 
ticality in implementing this bill in this way. 

That is why I offer this amendment. This amendment would sim- 
ply allow States to continue to use the DREs that meet the accessi- 
bility requirements under current HAVA law. This guarantees that 
the progress achieved under that law for the disabled community, 
as referenced in the letter from the President and CEO of AAPD 
would continue. Testimony before the committee indicates there 
still exists access problems with paper ballot and paper trails. Dr. 
Diane golden, disability access and technology witness, stated the 
following, quote, there are two access problems that we have still 
got in existing products related to print. It is not going to work to 
have an accessible electronic vote record or ballot and an inacces- 
sible paper one. You can just see the problem with that. It is clear- 
ly lack of equal access. And quote, when you add paper into the 
process, we certainly don’t have equipment on the market readily 
available that delivers all of those access features when a paper 
ballot is involved. 

Congressman Holt stated that, one, our legislation requires that 
there be a voter-verified paper ballot. Now what goes along with 
that we really don’t specify. There is some accessibility issues that, 
you know, purely a paper system cannot help the voter with dis- 
abilities along with the process. And that is an admission by Con- 
gressman Holt that we have a problem here. 

So it just seems to me that if we are going to require voter- 
verified paper audit trails, we should first ensure that it has acces- 
sibility standards for all disabled voters before requiring the States 
to purchase technology that does not now exist. I believe a paper 
option can still be offered for those who are disabled and want a 
paper backup and prefer to have assistance in the voting booth. 

I understand the intent of the author of the underlying bill and 
the gentlelady from California with the substitute to try and some- 
how come to a reasonable compromise on this. I just fear that 
under the current terms of the bill that doesn’t make it. I would 
just ask that there be serious consideration of my amendment so 
that we don’t have an unintended consequence as a result of the 
terms of the bill that we pass. 

And with that, I would yield back the balance of my time. 

The Chairman. I thank the gentleman. Is there any other discus- 
sion on the amendment? The lady from California, Ms. Lofgren. 

Ms. Lofgren. I oppose the amendment. And as mentioned ear- 
lier, there is a grandfather clause through the next election for 
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those systems that have reel-to-reel. On page 7 of the substitute, 
starting at line six, there is also a provision requiring that the use 
of at least one voting system equipped for individuals with disabil- 
ities at each polling place that allows a voter to privately and to 
independently verify the individual durable paper ballot and en- 
sures that the entire process is equipped for individuals with dis- 
abilities. 

I will note that we worked very closely with the disability com- 
munity in crafting the substitute, and I believe that it does address 
their very important issues, and the amendment is unnecessary 
and also redundant, and therefore I would oppose it. 

The Chairman. Any other discussion? The question is on the 
amendment? All those in favor signify by saying “aye.” Those 
against, “no.” The noes have it. 

Mr. Lungren. Recorded vote, please. 

The Chairman. A recorded vote is requested. Would the Clerk 
please call the roll? 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

[No response.] 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Aye. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5, the yeas are 3. The amendment fails. 

Mr. Lungren. Mr. Chairman, I have Lungren amendment 3 at 
the desk. 

The Chairman. The Chair recognizes Mr. Lungren with amend- 
ment No. 3 at the desk. Without objection, the amendment is con- 
sidered as read and I recognize the gentleman for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Daniel E. Lungren of 
California 

Lungren amendment #3 

In section 301(a) of the Help America Vote Act of 
2002, as proposed to be amended by section 2(c)(1) of 
the matter proposed to be inserted by the substitute, 
strike paragraph (8) (relating to election-dedicated voting 
system technologies). 
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Mr. Lungren. Thank you, Mr. Chairman. This amendment goes 
to a very controversial part of this bill. It goes to the question of 
source code and the availability of the source code to a large num- 
ber of potential parties. This amendment would strike the provi- 
sions in the bill relating to election dedicated software and source 
code disclosures. 

As I read the bill, and I believe this is still true in the underlying 
substitute, it allows access of voting machine software to parties of 
a rather large universe. As I understand it, all someone would have 
to do is file a lawsuit, they would then be considered a party and 
they would have access to this information under the terms of this 
law. As I understand it, it would be both pre-election and post-elec- 
tion. As I understand it, there would be a requirement for disclo- 
sure — nondisclosure agreement to someone who successfully sought 
this information. However, I have looked in vain to find any provi- 
sion in the bill before us that has an enforcement mechanism. 

Now, I don’t know, but I would think that we would want to pro- 
tect intellectual property to a greater extent than that. A nondisclo- 
sure requirement that has no backup in terms of a penalty to 
someone who did disclose, either administratively or any other 
way, is not the way we normally look at important issues of intel- 
lectual property. As a matter of fact, we know we have inter- 
national disputes with any number of our trading partners, and if 
we were to visit Taiwan or visit the People’s Republic and they 
were to tell us, look, we are going to protect your intellectual prop- 
erty by requiring nondisclosure agreements under certain cir- 
cumstances but there is no enforcement mechanism, I think we 
would be very, very upset. 

These are crucial issues out there. I understand the importance 
of being able to check to make sure that machines have not been 
in any way tampered with, but I think this goes far too far. There 
are inherent security concerns and reservations about allowing a 
broad spectrum of parties, some of whom may not have real inter- 
ests in the source code, to view sensitive and security-related vot- 
ing machine equipment and software. And maybe I am mistaken 
on this, but I understand this is allowed pre-election as well as 
post-election under the terms of the bill. If we are concerned about 
securing something, maybe the last thing you want is individuals 
having access to these things prior to an election where they might 
be able to do testing to find out what the vulnerabilities are. I 
know that is not the intent of the gentlelady from California, but 
I have a concern that that could be the result, and particularly 
when we have no enforcement mechanisms in the underlying prop- 
osition before us. 

So my amendment would strike the provision in the bill relating 
to the election dedicated software and source code disclosures, and 
I would hope to get support for my amendment. 

The Chairman. Is there any discussion on the amendment? 

Ms. Lofgren. Mr. Chairman. 

The Chairman. The lady from California, Ms. Lofgren. 

Ms. Lofgren. I oppose the amendment, and let me tell you why. 
I think there is no section of the substitute that I spent more per- 
sonal hours on than this section, and to strike it would mean that 
no party or voter to — no party to litigation would ever be able to 
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have access to voting system technology and might never be able 
to find out whether votes were miscounted. Now the language in 
the substitute is crafted to provide protection needed to get access 
to the information while at the same time respecting the rights of 
third-party vendors and off-the-shelf software. The provision relat- 
ing to nondisclosure agreements is one that I think provides the op- 
portunity for penalty for disclosure when it comes to election spe- 
cific software. 

I would note that the section which begins on page 11 of the sub- 
stitute and extends into page 16 of the substitute is one that was 
crafted with the input of technology companies, many of whom are 
in my congressional district in Silicon Valley, and that the lan- 
guage is not opposed by the Business Software Alliance. I am not 
going to pretend that any software company wants any disclosure. 
I understand they don’t. But there is also a recognition that when 
there is election-specific software there is going to be a need in cer- 
tain cases to have access to that software so that one can be as- 
sured as to what happened, and that is why we put these protec- 
tions in place. I think that the provision is a balanced one that 
achieves its end, and I think the amendment simply striking it 
would lead us in the dark and would be a huge mistake, and I yield 
back. I thank the chairman for recognizing me. 

The Chairman. I would like to recognize the gentleman from 
California, Mr. McCarthy. 

Mr. McCarthy. Thank you, Mr. Chairman. I have a couple of 
questions for Mr. Lungren and then I would like to yield him some 
time as well. In your amendment you say strike it because you 
raised the issue about no penalty, that anybody could just go in 
and file a lawsuit that day and then get — I mean I could file a per- 
sonal lawsuit currently as the bill is written? 

Mr. Lungren. If the gentleman would yield. 

Mr. McCarthy. I will yield. 

Mr. Lungren. As I understand it, the definition of the bill is 
someone who has an interest — a party of interest would be anyone 
who filed a lawsuit involved in this issue, whether or not they suc- 
ceeded in the lawsuit, whether or not the lawsuit was thrown out 
later on, as I read the bill. 

Mr. McCarthy. And yours would — ^because there is no penalty as 
well. If someone goes in and signs that paperwork, I filed the law- 
suit, I signed the paperwork, I get the source code. Is there any 
penalty if I do 

Mr. Lungren. Well, if the gentleman would yield. And the 
gentlelady from California can correct me if I am wrong. But I read 
through the bill and could not find, or referring to my bill, the staff 
did a good job of reading through the bill — I could not find a ref- 
erence to the penalty attached even administratively, civilly, crimi- 
nally, any otherwise. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Lungren. Yes. 

Ms. Lofgren. On that point, if you would look, I direct your at- 
tention to line 24 on page 13 on the nondisclosure agreements. The 
NBAs, what we decided would be prudent would be not to try to 
write the NBAs for the software companies. Let the companies 
write their own NBAs. Ordinarily — I have signed plenty of them — 



187 


there are penalty provisions for disclosure that would be included 
in the NDA itself. So it was really in deference to the variety of 
companies. But there are limits that are put into the bill on what 
the NDA could contain, for example 

Mr. McCarthy. If I may reclaim my time. 

Ms. Lofgren. Certainly. 

Mr. McCarthy. So if I recall correctly here, what you are saying 
is we are giving it up to the companies to put out any penalty they 
want, and how would it be reinforced then, through the legal 
course there? 

Mr. Lungren. If the gentleman would yield. 

Mr. McCarthy. Yes. 

Mr. Lungren. I understand what the gentlelady is saying, it is 
a nondisclosure agreement to be reached between the manufacturer 
or the possessor of the intellectual property and the person asking 
for it. But the fact that we don’t specify any type of enforcement 
leaves that hanging out there. I would suggest that if one reads 
this bill, the impetus is to get this document or this information 
source code and other information out and for a company to stand 
there and say, look, we don’t believe the nondisclosure agreement 
is sufficient to protect us, they will not be in a very strong position 
to do this. And I mean I would just say if the gentlelady is telling 
me that the high tech industry has signed off on this, this is news 
to me. And if that is the case, maybe on the Judiciary Committee 
we ought to understand they are not as concerned about source 
code protection as they have told us they are. And that is what I 
frankly find surprising, that somehow I am being told that they 
don’t oppose it or they agree with it or they accept it. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Lungren. Before that, I would just say if I were their lawyer 
and I saw this legislation and I saw that I was required by the 
Federal Government to give this information up pursuant to a non- 
disclosure agreement and there are no elements of protection for 
me that is specified there, that this is the penalty if you fail to do 
this, I would recommend to my client that they get out of the busi- 
ness. 

Ms. Lofgren. Would the gentleman 

Mr. McCarthy. Reclaiming my time. If I could just ask you this 
question, it might be yielding the answer you want. You said the 
industry doesn’t oppose it. Does the industry support it, this provi- 
sion of the bill? 

Ms. Lofgren. If I may 

Mr. McCarthy. Yes. 

Ms. Lofgren. On page 15, line 1, the NDA is “silent as to dam- 
ages,” and on line 19, “provides the agreement shall be governed 
by the trade secret laws of the applicable State.” 

I am on the Intellectual Property Subcommittee of the Judiciary 
Committee and have been on that subcommittee for the past 12 
years. I think this is very much in keeping with our tradition of 
protecting intellectual property. I would note also that this relates 
only to election dedicated voting system technology, which is — we 
tried to define it and finally realized it is already defined. And so 
we simply reference the definition under current law. 
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In terms of support, I will say that if you go to any industry and 
say, would you like to have a provision such as this? I mean they 
didn’t ask for this. But in multiple meetings and really I don’t 
know how many hours but many, many, we came to the point 
where the Business Software Alliance said that they do not oppose 
this. 

Mr. McCarthy. They do not oppose it but they do not support 
it? 

Ms. Lofgren. I don’t want to say they support it yet. I do not 
know. But they do not oppose the language that we have in this 
amendment. 

Mr. McCarthy. Can I ask another question? You bringing up the 
subcommittee you serve on of the Judiciary, would this bill need to 
go through that committee as well? 

The Chairman. We are getting close to time. I will let you go a 
little bit longer, but not much. 

Ms. Lofgren. I hope not. 

Mr. McCarthy. Yield back my time. 

The Chairman. Yes, sir. Mr. Ehlers. 

Mr. Ehlers. Thank you, Mr. Chairman. This is the part that 
bothers me the most. It just seems very strange to me. I don’t know 
if the Business Software Alliance or Microsoft, et ah, have taken 
leave of their senses. Considering the battles we have had just ob- 
taining access to the source code thus far, but it has been obtained 
when it is appropriate. I am not even sure why we need this provi- 
sion, but certainly I think it does incredible damage to the intellec- 
tual property laws of the country. I hate to think of how the Chi- 
nese might interpret this and say, well, this can apply to our case 
as well and it is okay if we violate the intellectual property laws. 
I think it is very strange, and I don’t know if they were brow beat- 
en into this or what. I think it is a very, very dangerous precedent 
for the high tech industry, especially the computing industry. Let 
me just ask if Mr. Lungren would like more time. 

Mr. Lungren. If the gentleman would yield. Look, I think we 
want some of the best in the business to be involved in this. I think 
we want not just one person who is sitting out there to look at this. 
This is specialized software. I would hope that we would have — we 
would at least not set up a scenario where companies are afraid to 
get in this because their intellectual property can be so easily com- 
promised. I think you have to look at that side of this. It is one 
of the purposes of intellectual property. It is to allow the great com- 
petition of ideas, but people knowing they have some value in that 
property, that is one of the toughest concepts we have in devel- 
oping countries is to have them understand the concept of intellec- 
tual property as a thing, as a right, as something that you protect, 
as a property interest. It is not immediately ascertainable. After 
developing countries understand how they actually promote them- 
selves and their industry with the protection of these rights, they 
all of a sudden start protecting intellectual property that comes 
from other countries because they hope to have theirs protected. 
And that is why if we hope to have some of the best companies in 
the world giving us the best, most reliable machines, it seems to 
me we should be very careful about that. That is why I offered the 
amendment. 
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Mr. Ehlers. Just reclaiming my time, I have a question for you, 
Mr. Lungren. You alluded earlier that this might stir the interest 
of the Judiciary Committee. Would you anticipate that this might 
trigger a referral of this bill to the Judiciary Committee? 

Mr. Lungren. If I were in the majority I guess I could give you 
an answer. I would — well, it is intellectual property. It goes about 
enforcement, but traditionally at least it is something that we 
would look at in the Judiciary Committee and past chairmen have 
jealously guarded that, and Mr. Conyers is not known to be a wall- 
flower. 

Ms. Lofgren. Would the gentleman yield on that point? 

Mr. Ehlers. Yes, I will yield. 

Ms. Lofgren. I am advised the bill does not change any under- 
lying intellectual property laws, and I am advised by someone who 
has checked with the Parliamentarian that it would not require a 
referral. And I thank the gentleman for yielding. 

Mr. Ehlers. Let me just conclude by saying that I still have seri- 
ous concerns about this. I think it is of great importance to the 
computer industry and that we should at least be very worried 
with that provision. With that, I yield back. 

The Chairman. Thank you. Any other discussion? The question 
is on Lungren amendment No. 3. All those in favor signify by say- 
ing “aye.” Any opposed say “no.” The noes have it. 

Mr. Lungren. Mr. Chairman, could I have a recorded vote on 
that, please? 

The Chairman. Recorded vote is requested. Would the Clerk 
please call the roll? 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 6, the ayes are 3. The amendment fails. 

Mr. McCarthy. Mr. Chairman, I have an amendment at the 
desk, McCarthy Number 2. 

The Chairman. McCarthy Number 2, without objection, the 
amendment is considered as read and the gentleman is recognized 
for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. McCarthy 

McCarthy amendment #2 

Insert after seetioji 5 of the matter i)roposecl to be 
inserted by tlie substitute the folkmdng (and redesignate 
the succeeding juwision accordingly): 

1 SEC. 6. REQUIRING VOTERS TO PROVIDE PHOTO IDENTI- 

2 FICATION. 

3 (a) Requirement to Promde Photo Identipk’a- 

4 tion as CoxnrnoN op Receivixi} BjVi.lot. — 

5 (1) Reqpire.mext to provide photo idexti- 

6 PK’ATION AS COXDITIOX OP REOEIVIXO lULLOT. — 

7 Section 303(b) of the Help America Vote Act of 

8 2002 (42 U.S.C. 15483(b)) is amended— 

9 (A) in the heading, by striking “POR VoT- 

10 ERS Who Reoister by Mail” and inserting 

11 “for Providixo Photo Idextipicatiox”; 

12 and 

13 (B) by striking paragraphs (1) through (3) 

14 and inserting the following: 

15 “(1) IXDIVIOrALS VOTING IX PERSON. — 

16 “(A) Requirement to i’rovide iuexti- 

17 Pl(U\TlON. — Notwatlrstanding any other prort- 
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2 

1 sioii of law and except as pi'03i(led in subpara- 

2 graph (B), the appropriate State or- local eloe- 

3 tion official may not proride a ballot for an 

4 election for Federal office to an indiridual who 

5 desires to vote in person unless the indhidual 

6 presents to the official a goveniment-issued, 

7 eni'rent, and valid photo identification. 

8 “(B) Availabitjty of pkomsioxal bai.- 

9 IjOT. — I f an indhidnal does not pi’csent the 

10 identification reiinired under subparagraph (A), 

1 1 the indi\idual shall bo pennitted to cast a piwi- 

12 sioiial ballot with respect to tlie election under 

13 section 302(a), except that the appropriate 

14 State or local election official may not make a 

15 determination under section 302(a)(4) that the 

16 Indiridual is eligible under State law- to vote in 

17 the election unless the indiridual presents the 

18 identification required under subparagraph (A) 

19 to the official not later than 48 hours after 

20 easting the iirorisional ballot. 

21 “(2) iNDlVlin'ALH V()TTN(i OTHER THAN IN 

22 PERSON. — 

23 “(A) I.N <;e.NERAE. — N otwithstanding any 

24 other prorision of law" and except as prorided in 

25 subparagrajih (B), the appropriate State oi' 
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1 local election official may not accept any ballot 

2 for an election for F^cderal office pro\icled by an 

3 indiAadnal who votes otlier than in person nnless 

4 the iiidhndnal submits with tlie ballot a copy of 

5 a government-issned, enrrent, and valid photo 

6 identification. 

7 “(B) Exception' for overhead .military 

8 VOTERS. — Subparagraph (A) does not apply 

9 with respect to a ballot jiroxided by an absent 

10 uniformed sen-ices voter who, by reason of ac- 

11 tivc duty or sen-ice, is absent from the United 

12 States on the date of tlie election invoh-ed. In 

13 this subiiaragraph, the term ‘absent uniformed 

14 sen-ices voter’ has the meaning given such term 

15 in section 107(1) of the Uniformed and Ov-er- 

16 seas Citizens Absentee Voting Act (42 U.S.C. 

17 1973ff — 6(1)), other than an indn-idual de- 

18 scribed in section 107(1)(C) of such Act. 

19 “(3) Spe(-ific reqi'irbme.xts for oovern- 

20 MEXT issue. — For purposes of paragraphs (1) and 

21 (2), an identification is ‘government-issued’ if it is 

22 issued by the Federal Government or by the govern- 

23 meut of a State.”. 

24 (2) COXFORMIXO A.MEXDMEXTS. — Section 303 

25 of such Act (42 U.S.C. 15483) is amended — 
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1 (A) in the headiiip, by striking “FOR VOT- 

2 ERS WHO REGISTER BY MAIL” and inserting 

3 “FOR PROVIDING PHOTO IDENTIFICA- 

4 TION”; and 

5 (B) in subsection (e), by striking “sub- 

6 sections (a)(5)(A)(i)(n) and (b)(3)(B)(i)(II)” 

7 and inserting “subsection (a)(5)(A)(i)(II)”. 

8 (3) Ci.ekicaIj amexdmext. — The table of eon- 

9 tents of such Act is amended by aincnding the item 

10 relating to section 303 to read as follows: 

(.’oniimtorizpd stiitpivide voter repstnitlon list reijiureinents and re- 
(|uireim*nts for providiiijf photo identification.”. 

11 (4) Effective date. — 

12 (A) Ix (JEXEiUL. — This subsection and the 

13 aniendments made by this subsection shall 

14 apply "’itli resiiect to the regidaidy scheduled 

15 general eleetion for Federal office lield in No- 

16 vember 2010 and each subsequent eleetion for 

17 Federal office. 

18 (B) CoxFOKMixe, A.MEXD.MEXT. — Section 

19 303(d)(2) of such Act (42 U.S.C. 15483(d)(2)) 

20 is amended to read as follows: 

21 “(2) Reqciremext to provide photo idbx- 

22 TiFiCATiox. — Paragi'aphs (1) and (2) of subsection 

23 (b) shall apply with respect to the regularly sched- 

24 uled general eleetion for Federal office held in No- 
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1 vember 2010 and each snbsequent election for Fcd- 

2 era! office.”. 

3 (b) ]lLtKiN(} Photo Identificattons Availai5le. — 

4 (1) REQni{I.\(} ST.VTES TO .MAKE TDEXTIFK'A- 

5 TIO.X AVAILABLE. — Section 303(b) of such Act (42 

6 U.S.C. 15483(b)), a.s amended by subsection 

7 (a)(1)(B), is aincnded — 

8 (A) l)y rede.signating paragraphs (4) and 

9 (5) as paragraphs (5) and (6); and 

10 (B) by inserting after jiaragraph (3) the 

11 following new paragraph: 

12 “(4) ]\L\KI\(! I’llOTO IDE.XTIFKtVnONS AVAIL- 

13 ABLE.— 

14 “(A) I.x OENEKAL. — During fiscal year 

15 2010 and eaeli succeeding fiscal year, each 

16 State shall establish a program to provide photo 

17 identifications which may be used to meet the 

18 requirements of paragraphs (1) and (2) by indi- 

19 rtduals who desire to vote in elections held in 

20 the State but who do not othenvise possess a 

21 government- Issued photo identification. 

22 “(B) iDENTIFKtVnOXS PROVIDED AT .NT) 

23 (T)ST TO I.XDKiEXT I.XDIVIDFALS.— If a State 

24 charges an indhidual a fee for prortding a 
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jihoto idciitificatioii under the (irogram estab- 
lished under subj)aragraph (A ) — 

“(i) the fee charged may not exceed 
the reasonable cost to the State of pro- 
viding the identification to the individual; 
and 

“(ii) the State may not charge a fee 
to any individual who provides an attesta- 
tion that the individual is unable to afford 
the fee. 

“(C) IDE.VTIFK'ATIOXS XOT TO BE USED 
FOR OTriEH BFHBOSES. — ^v\ny photo identifica- 
tion provided under the program established 
under subparagraph (A) may not seiwe as a 
gwernment-issued i)hoto identification for pur- 
po.ses of any program or function of a State or 
local gov’crniuent other than the administration 
of elections.”. 

(2) Payments to states to (AmsK c'osts. — 
Subtitle D of title II of sucli Act (42 U.S.C. 15321 
et seq.), as amended by .section 2(e.)(4)(A), is fuither 
amended by adding at the end the following new 
part: 
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1 “PART 8— PAYMENTS TO COVER COSTS OF PRO- 

2 VIDING PHOTO IDENTIFICATIONS TO INDI- 

3 GENT INDIVIDUALS 

4 “SEC. 298. PAYMENTS TO COVER COSTS TO STATES OF PRO- 

5 VIDING PHOTO IDENTIFICATIONS FOR VOT- 

6 ING TO INDIGENT INDIVIDUALS. 

7 “(a) Paywexts to States. — The Commi.ssion shall 

8 make pavmients to State.s to cover the costs incurred in 

9 providing photo identifications under the iirogram cstab- 

10 lished under .section 30.3(b)(4) to indmduals who are un- 

1 1 able to afford the fee that would otherwise be charg'ed 

12 under the progTani. 

13 “(b) iLMor.xT OF Payment.— T he amount of the 

14 pa\anent made to a State under this part for any year 

15 .shall be equal to the amount of fees which would have 

16 been collected by tlie State during the year under the pro- 

17 gram established under section 3()3(b)(4) but for the ap- 

18 plication of .section 303(b)(4)(B)(ii), as determined on the 

19 basis of information furnished to the Commission by the 

20 State at such time and in such form as the Commission 

2 1 may require. 

22 “SEC. 298A. AUTHORIZATION OF APPROPRIATIONS. 

23 “There are authorized to be appropriated for pay- 

24 ments imder this part such sums as may bo necessary for 

25 fiscal year 2010 and each .succeeding fiscal .war'.”. 
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1 (3) Clerical amendment. — Tlu? table of con- 

2 tents of such Act, as amended by section 2(c)(4)(B), 

3 i.s further amended by adding at the end of the 

4 items relating’ to subtitle D of title II the folloM’ing; 
“Pakt (S — Payments to (’oyee (’osts of Phox'idixu Photo 

IllENTIFK'ATIONS TO IXOIOENT IXDIYIDI'ALS 

298. PayineutK t<» cover costs to States of ^jrovidin^' ]>hoto identifieatioH.s 
for votinj? to indigent iiKlivkluals. 

“See. 298A. Authorization of appropriations.*’. 

5 (4) Effective date. — This subsection and tlie 

6 amendments made by this .subsection shall take ef- 

7 feet October 1, 2009. 
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Mr. McCarthy. I thank you, Mr. Chairman. This amendment 
comes directly from our hearings. The one thing we talked about 
in the name of this bill is voter confidence. We are talking about 
auditing the election, having the ability to know that the election, 
the outcome, is what took place. And that means auditing it all the 
way through. 

And in our hearings, one of the individuals talked about from all 
of the different stages. And it dawned on me at that moment, at 
that time, that we are auditing those votes that have been voted, 
but we have never put the confidence back into the people who 
were allowed to vote, do we ever look at, do they have the right 
to vote? 

The outcome may — the votes may tabulate, be correct, of those 
who voted but we never looked at, for the confidence part of that. 
So what this amendment does, effective 2010, voters will be re- 
quired to provide a photo ID much like every week when I get on 
the airplane, I show my ID. If I were to going to a store and pur- 
chase cigarettes or alcohol I show an ID. Effective 2010, voters who 
arrive at polling places without the required ID will be given a pro- 
visional ballot. And there will be 48 hours to present a qualifying 
ID. Effective 2010, people voting by mail must include a photocopy 
of a photo ID. The bill states to set up a program to distribute the 
IDs and provide them at no cost to the individuals. Funds are au- 
thorized to reimburse the states for the costs of providing free IDs. 
I believe IDs will preserve and bring integrity back to elections, 
and actually go to the heart of what this bill says, the confidence 
in the voters. If you are going to audit an election, but you are 
never going to audit whether the individuals could vote or not, how 
do you know you have the right outcome? 

And I will tell you there is broad support for this. It is really 
common sense. In a recent NBC Wall Street Journal poll, dem- 
onstrated that 81 percent of the people surveyed expressed sup- 
porting requiring IDs at the polls. The bipartisan Carter-Baker 
Commission on Federal Election Reforms have recommended that 
we require IDs at the polls. I really believe this goes to the heart 
of it, that if we are to move this bill, the first thing we should do 
is the ID portion of it. 

And the bell rang, so I give back the balance of my time. 

Mr. Davis of Alabama. Mr. Chairman, can I weigh in on that or 
do you want to recess? 

The Chairman. Sure. The Chair recognizes Mr. Davis from Ala- 
bama. 

Mr. Davis of Alabama. I have a little bit of experience on this, 
Mr. McCarthy, being from Alabama and the south, a number of 
these southern States have these photo ID provisions. They sound 
seductive for the reasons that you outline, but there is a big prac- 
tical problem with them. The folks in our society who do not have 
a photo ID tend to have the following characteristics, they tend to 
be very old, they tend to be very poor, and they tend to be blacks 
or Hispanics. 

And there are all kinds of reasons those four eventualities occur, 
but that is just the empirical fact. So if you impose any kind of 
voter ID, the result is that you strike at groups of vulnerable peo- 
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pie who often participate at lower levels than they should in the 
political process. 

And there is another core problem, and by the way, that is what 
a number of courts have found. As you know, there have been a 
number of challenges to voter ID provisions on Voter Rights Act 
grounds and courts have tended to find that there are significant 
implications with respect to the Voters Act. 

There is another issue we are talking about legislation that aims 
at practical wrongs that exist. I am on the Judiciary Committee, 
which I served on with Ms. Lofgren and Mr. Lungren, we had an 
individual from the Department of Justice and I remember posing 
a query to that individual about the number of prosecutions that 
have happened in this country involving individuals who walk into 
a voting booth who claim to be someone that they are not. And the 
number is negligible. The number of elections that we have had in 
this country where there has been some taint or some evidence of 
corruption based on people walking in claiming to be John Jones 
when they are not John Jones is just a negligible number. 

On the other hand we have had, as we know from the Florida 
race, as we know from Ohio, as we know from the Florida presi- 
dential and congressional races in 2001 and 2006, as we know, are 
the Ohio race in 2004, there have been, whenever we think of the 
outcomes of those races, all kinds of questions raised around other 
aspects of the electoral process. So while this legislation sounds 
good, as a practical matter it aims at a problem that doesn’t exist 
and it singles out a vulnerable class of voters. So I would yield to 
Ms. Lofgren. 

Ms. Lofgren. Thank you for yielding. And I would just add, this 
is something that I think the Election Subcommittee is going to 
take a look at later in the year because there has been so much 
discussion about it. But I will say this, people often say, well, you 
have to show ID to buy a beer, but you know a beer is not a con- 
stitutional right. We know that substantial numbers of American 
citizens do not actually have a photo ID. And in fact, we had hear- 
ings — and Mr. Ehlers was present at one of the hearings I at- 
tended, I believe, in New Mexico. We heard from the Navajo Na- 
tion — and it is about 250,000 Americans. And indeed, they are the 
first Americans. And we were told by their leadership that they ba- 
sically don’t have photo IDs, and when we were having that hear- 
ing, the gentleman, who was a wonderful representative of his tribe 
said, you know, don’t ask us for birth certificates because we don’t 
have them. And don’t ask us for utility bills because we don’t have 
those either. 

So essentially, a photo ID imposition for voting would essentially 
say to a quarter million Navajos, our first Americans, you are not 
allowed to vote. 

I want to say also that the other studies we have heard about 
in the committee seem to indicate that there would be an enor- 
mously disproportionate adverse impact on people who are poor 
and people who are minorities. In fact, one of the studies that we 
learned about last Congress was in Wisconsin — I was stunned to 
see this — that a huge percentage, over somewhere in the neighbor- 
hood of half — of the African American young men between the ages 
of 19 and 26 don’t have a driver’s license and do not have a photo 
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ID and cannot get one. I would note also that the Eagleton studies 
that was sponsored by the Election Assistance Commission, I would 
say rather cynically, suppressed and even distorted — and that is 
another thing we are going to look into later this year — indicated 
that there would be a disproportionate adverse impact on minori- 
ties with this voter ID impact, and it also pointed out there is vir- 
tually no evidence that there is fraudulent voting, and the Justice 
Department has shown that also through their lack of prosecutions. 

I think this is a very poor amendment. It would have a very, I 
am not sure not intended, but adverse civil rights impact and 
should be vigorously opposed. And I know the time of the gen- 
tleman has expired. 

The Chairman. I would like to recognize Mr. Capuano from Mas- 
sachusetts hopefully for a very brief comment so we can vote on 
this amendment and then go and come back again. 

Mr. Lungren. Mr. Chairman, I would wish to discuss it too. 

The Chairman. Go ahead. 

Mr. Capuano. Mr. Chairman, I won’t vote for this amendment. 
I don’t care how long any subcommittee looks at this issue. I won’t 
vote to require Americans to carry IDs unless there is a need for 
that requirement. It is basic civil liberties. I kind of feel like the 
roles have been reversed here. It used to be that the right didn’t 
like the Federal Government telling people to carry IDs, apparently 
now it is the left. I am the left and I don’t want it. 

And this proposal, first of all, is I haven’t had anything to say 
on the other amendments. They are all on point. They all have 
some reasonable purpose to say it. This is a whole other issue. This 
is basic civil liberties. Have all the hearings you want. There is no 
way that I would ever vote to require Americans to carry an ID and 
show it to anybody unless there is some clear and unequivocal need 
and purpose for the society. 

There is no allegations by anybody that I have heard of wide- 
spread voter fraud. People already have the ability if there is some 
known reason to ask somebody if you are really who you say you 
are. You can already do it in a voting place. And this is an incred- 
ibly slippery slope. What is next? Showing an ID and requiring cer- 
tain information to buy a gun? Oh no, we can’t do that, can’t never 
do that. But this is okay. 

This is ridiculous. This goes to the basis of civil liberties here in 
America. The last time they tried this to require National IDs was 
in Nazi Germany in World War II. Didn’t work there and not going 
to work here. 

The Chairman. Maybe we should recess and come back and I 
will recognize you when we come back. We will have a brief recess 
we have three votes on the floor and then we will return. Thank 
you. 

[Recess.] 

Mr. Chairman. I would like to call our Committee back to order. 
I believe we were on McCarthy Number 2. I think that Mr. Lun- 
gren had his light on and he agreed to hold off until we got back, 
so I now recognize Mr. Lungren. 

Mr. Lungren. Thank you, Mr. Chairman. Mr. Chairman I under- 
stand that some people get very exercised over this but frankly to 
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suggest that this amendment is somehow anti civil rights is, I 
think, a little extreme. 

Let’s remember what the Carter-Baker Commission said. 

The Carter-Baker Commission said to make sure that a person 
arriving at a polling site is the same one who is named on the list 
we propose a uniform system of voter ID based on the real ID card 
or an equivalent for people without a driver’s license. The Commis- 
sion noted specifically that there is likely to be less discrimination 
against minorities if there is a uniform ID than if poll workers can 
apply multiple standards. 

In fact, Andrew Young, former U.N. Ambassador and mayor of 
Atlanta, supports the photo ID requirement. 

Now the suggestion is that somehow we will have or discriminate 
against certain peoples, that somehow it will diminish or depress 
voter turnout. Well, voters in nearly 100 democracies around the 
world use a photo ID card without fear of infringement on their 
rights. That is the language of the Commission. 

Let’s take our closest country to the south. In Mexico, strict anti 
fraud regulations in voting have actually increased voter turnout. 
Three Mexican presidential elections since the photo ID reforms 
were implemented in 1991, 68 percent of eligible voters voted com- 
pared with only 59 percent in the three elections prior to the rules 
change. 

The Mexican ID program is far more than what we suggest here. 
It includes multiple security features, a hologram, special fluores- 
cent ink, a bar code, special codes and magnetic strip. And it ap- 
pears that where people have greater confidence in the election 
process there is greater rather than lesser participation. 

One of the big issues now on the front pages of the newspapers, 
on television every night in my last town hall people talked about 
this, it is identity theft. People are concerned about people using 
their identity to gain some sort of advantage, to gain some sort of 
benefit, in some cases to raid their personal bank account. 

Here we are talking about the essence of democracy, which is, 
that people have the right to vote, but your vote and my vote is 
diminished if someone who doesn’t have that right to vote votes. 
And I don’t understand why, when we are concerned about the in- 
tegrity of the system we are so afraid to deal with this issue and 
come up with arguments that suggest it is going to be oppressive 
against certain individuals. 

As I say, Mexico has this card system. Canada has a system in 
which you get a ticket in the mail after registering and you have 
to bring that to the voting place. In the Netherlands you need a 
passport or driver’s license to be presented. In Brazil, you need a 
picture ID to be presented. 

And for the life of me, I don’t understand when we are trying to 
make sure that the person who is voting is the person who is sup- 
posed to vote, that we somehow say that is an infringement on 
their rights. 

Now, the suggestion has been made that we don’t have a whole 
lot of examples of this. I recall when we tried to investigate it in 
California when I was attorney general, the lack of proof is there 
because you have no means of showing at the poll that someone is 
someone other than what they who they say to be. And if you sug- 
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gest that someone stand outside with a sign that says only if you 
are a citizen can you vote, that can be viewed as voter intimidation 
whereas, if, in fact, you require everybody to present a photo ID 
at the time that they vote, everybody is treated the same. Every 
single one of us is treated the same. 

And so at a time and place where we are worried about identity 
theft, why aren’t we worried about identity theft for that most pre- 
cious of gifts that you have as a citizen of the United States, the 
gift and the responsibility to vote? And so, I just don’t understand 
when we are so concerned about a paper trail making sure that it 
properly records votes, we are not concerned in the first instance 
with who it is that is voting. 

And so I wish that we would not view this as an effort to dimin- 
ish voter participation that somehow it is aimed at one group or 
another. If that were true, Mexico, last time I checked, is not as 
wealthy a country as we are, maybe I am wrong on that — has far 
greater poverty than we have, and yet, they have greater participa- 
tion in voting since they have had this identification and one — and 
perhaps for one great reason, it instilled a greater confidence in the 
integrity of their system than they had before. Is it perfect? Of 
course it is not perfect. But is it better because of this? Yes, it is. 
And I would hope that we would seriously look at the gentleman’s 
amendment and adopt it. 

The Chairman. Thank the gentleman. Mrs. Davis of California. 

Mrs. Davis of California. Thank you, Mr. Chairman. I was hop- 
ing if I could have the author address the issue of absentee voting 
and how you see that. I see the language that you have here. How 
would you — how do you see that in terms of absentee voting? 

Mr. McCarthy. You have the ability to send in a photocopy. Li- 
braries have copy machines, others you are providing when I did 
it by mail, absentee voting, I have it there for a number of days, 
I can go to a Kinko’s, to other places, just photocopy my ID and 
send it in. 

Mrs. Davis of California. And how do we verify that is you? 

Mr. McCarthy. When you sign — when you vote for absentee you 
sign on it. If I worked for this committee and we had one contested 
race. When you turn it in you sign on the card itself and they — 
when they get it into the election office, they identify your signa- 
ture based upon your voter registration. 

Mrs. Davis of California. I am familiar how they do that. I have 
checked those. But I am also trying to get at the whole issue of do 
we know it is that person? 

Mr. McCarthy. We will know more than we know today. 

Mrs. Davis of California. I have to sign my name alongside my 
registration at the precinct itself and so for many people obviously 
they have been voting at the same precinct for years, people know 
them, they don’t have to have an ID. 

Mr. McCarthy. You don’t have to have an ID today. 

Mrs. Davis of California. You don’t have to have an ID, but peo- 
ple know you are signing your name and they have that 
verification. But if you are voting in absentee voting — I happen to 
be very supportive of absentee voting — but I also think that in 
some ways, we set up kind of an unequal system here because and 
it is possible for someone to Xerox somebody else’s license, of 
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course, if they are choosing to, if somebody wants to engage in 
fraud 

Mr. McCarthy. If the gentlelady would yield. 

Mrs. Davis of California. We can’t prove that. 

Mr. McCarthy. When you sign, when you go in and vote in per- 
son, never does the election department check that signature if it 
was really you who voted. When you vote by absentee before that 
vote is counted, they check that signature. So the absentee vote is 
actually checked more than the person going forward. So when you 
send in that absentee vote and photocopy ID it is checked whether 
that signature is correct before they open the ballot. 

Inside when you go to vote, you sign the book. But that is never 
checked unless there is a problem. So you have greater checks and 
balance in absentee in vote by mail than you do any other way. 

Mrs. Davis of California. In your system then when you are ask- 
ing for people to go to the trouble, if you will, of trying to find a 
way to Xerox whether it is a license or any other kind of ID that 
that would really be an important 

Mr. McCarthy. I understand the debate from the other side, but 
I do believe we live in a society where we show our IDs many 
times. We all just used our ID just to vote. I believe this is capable 
of doing. And the name of this bill is the ability that we are going 
to bring confidence back. We are willing to shift a whole system 
that we just went through with HAVA on how we want these ma- 
chines because we want voter confidence. We should have 100 per- 
cent voter confidence. We should make sure those who are allowed 
to vote like 100 countries do this, but we don’t ask, but you can’t 
get on an airplane, you can’t rent a car, you can’t shop, you can’t 
cash a check. 

Mr. Davis of Alabama. Let me, right now, pose this in forms of 
questions to Mr. McCarthy and Mr. Lungren, certainly won’t take 
very long to do it. 

Mr. Lungren, you were making the assertion that you didn’t un- 
derstand the argument or you weren’t very sympathetic to the ar- 
gument on the other side that this had the effect of diluting minor- 
ity voter rights as you were probably aware, the Eleventh Circuit 
Court of Appeals, which is an overwhelmingly Republican circuit, 
ruled several years ago that the Georgia voter ID was unconstitu- 
tional exactly because it created a dilution of black voting partici- 
pation in Georgia. 

So I would ask you to address that. 

Mr. McCarthy, if I can pose a question to you, if an individual 
walks into a polling place with an intent to commit fraud, obviously 
that person has at least to know the name of the voters list. You 
have to walk in and say your name that is on the list obviously. 
If someone has an nefarious intent to do that, I think we would all 
agree the easiest thing in the world, if you doubt this, talk to a 16- 
year-old, the easiest thing in the world is to get a fake ID. 

So if someone is nefarious enough to decide I want to pretend to 
be John Jones and go through a list of voters and just distribute 
the names, it would seem to me that person is almost certainly ne- 
farious enough to engage in fake IDs. But I would yield to both of 
you to address it either of those points. 
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Mr. McCarthy. Well, I will answer first and I will yield some 
time to the former attorney general of California. The only thing 
I would say if today you can walk in and say you are somebody and 
you never can be questioned on it or show an ID, that is much easi- 
er than going to the task of creating a fake ID and trying to show 
it to vote. I just think it is another checks and balances that pro- 
tects us in the long run. And I yield the balance of my time. 

The Chairman. It is not your time to yield. I just want to let you 
know that I am paying attention. 

Mr. Lungren. As understand it, the Eleventh circuit struck 
down the Georgia ID law because of the fact that it did not provide 
dollars — money for indigents for ID cards. And I understand, this 
amendment does provide that benefit so that we would get around 
that number one. 

Number two, look, I don’t want the gentleman to think I am not 
sensitive to the concern he expresses. And I believe that Andrew 
young is concerned about what the gentleman expresses and came 
to the conclusion that this would not discriminate against any par- 
ticular group if we applied it across the board. 

And so the gentleman from California’s amendment allows this, 
for the provision of funds to reimburse the States for the cost of 
providing such free IDs to the indigent and I believe that will take 
care of the gentleman’s problem. 

If I could just also mention one thing, when I was in Congress, 
I think it was 1981, we had a situation in which a Member of Con- 
gress voted on a resolution that I had on the floor which dealt with 
the disciplining of a Member here who had been convicted of 29 fel- 
ony counts. 

The Member was registered as voting with his electronic card, 
but at the time we voted he was in Chicago conducting a hearing 
for the committee he then chaired. 

It ended up that for whatever reason, apparently some Members 
thought it was okay to vote other Members cards when they 
weren’t here. The gentleman first made excuses, finally took ill and 
never did return to the Congress deciding not to vote and it 
brought to me that even as honorable a body as this — which I think 
is an honorable body, and I will defend the House of Representa- 
tives with attacks by a lot of people — we had a situation in which 
identity theft or identity fraud can take place. And we had to take 
action in this House to make it clear that that is a violation of the 
rules and that Member would have been expelled had he not left 
of his own accord. 

I am just saying that if we found that situation here, ought we 
not to extend that same sort of concern about someone voting who 
doesn’t have the right to vote? 

Mr. Davis of Alabama. Let me reclaim and I will wrap this up 
because I know the chairman wants this moved to an end, but I 
do want to correct one factual point my friend from California 
made. If I understand your amendment correctly, you put a provi- 
sion in place for individuals to obtain a government ID, in effect, 
for voting, but you still got to obtain some proof of who you are be- 
fore you get the government ID. For example, a birth certificate 
would be one obvious way to get it. Birth certificates aren’t free, 
they cost money. Passport, passports cost money, naturalization pa- 
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pers if you don’t have them, cost money. So in other words, it is 
not quite as simple as you make it sound. 

To obtain the special ID for voter purposes, you would have to 
have an ID for which you would have to pay money potentially, and 
that is squarely what the 11th circuit ruled in Georgia was imper- 
missible. They ruled what was impermissible was imposing a fee 
or requiring a fee before one could exercise the right to vote. 

If the identification process pushes one in a direction toward ob- 
taining fee based documents, I would argue that would still run 
afoul. 

The Chairman. Time is running out. The only people who have 
time left are myself and the Ranking Member. Mr. Ehlers, go right 
ahead. 

Mr. Ehlers. I thank the gentleman. Eirst of all, unfortunately 
Mr. Capuano is not here, but I want to reassure them that I am 
not a Nazi. I also want to inform everyone that you do need an ID 
to buy a gun and I won’t comment on his other statements. 

I am really appreciative of the fact that we don’t have any more 
votes, so we can go for several hours yet without interruption. 

The Chairman. I doubt that if I am still here. 

Mr. Ehlers. Here is where the strong gavel comes out. Let me 
just make a couple of points. The gentleman from California, the 
one to my right, commented that when Mexico adopted a voter ID, 
the turnout went up. That is not the only case. Arizona in a ref- 
erendum last year adopted a photo ID. Their voter turnout went 
up. So those who say it will go down when you have a voter ID 
are just dead wrong. The evidence is there. 

Another factor is that last year this committee approved and the 
House passed precisely what we are talking about here, a voter ID. 
We — Mr. Davis, for your information on that made certain that 
anyone who is indigent not only get the ID paid for, but they get 
the backup paper records paid for and any legal requirements that 
were necessary paid for. So no one would be discriminated against 
on the basis of income or access or anything else. 

And as I said it passed the House. Everyone seemed to think it 
was a good idea. 

I think that this is a very good idea, something that should be 
required. I am amazed it hasn’t been required before. 

The arguments against it are very weak. I just defeated all of 
them. Everyone on our side here has indicated that they are not 
valid arguments. It is something that we simply should require for 
something as valuable as voting. Now, this clearly was not nec- 
essary in the town where I was born, because the voting officials 
knew everyone in the town. And so when you went in to vote they 
would say, hi Sam, good to see you again, et cetera. In today’s 
world, with the tremendous growth in population, plus the tremen- 
dous mobility of our Nation moving from one place to another, I 
think it is perfectly reasonable and logical and, in fact, necessary 
that we require a voter ID from voters if we are required to use 
a photo ID for so many other activities, cashing a check, buying 
certain goods, buying a gun, I can go on and on. What is so awfully 
bad about requiring a voter to carry an ID to indicate that he or 
she is who he or she says they are? I think it is a very, very good 
idea, and I strongly support this amendment. 
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I yield back. 

The Chairman. The question is on the 

Ms. Lofgren. Mr. Chairman I will be very brief. 

The Chairman. I heard that before no matter how long it takes. 

Ms. Lofgren. The Eagleton study, which the EAC sponsored 
pointed out that in States where voters were required to present 
ID documents, African Americans were 5.7 percent less likely to 
vote, Hispanics 10 percent less likely to vote, Asian Americans 8.5 
percent less likely to vote, and the Brendan Center said as many 
as 13 million United States citizens — or 7 percent — do not have 
ready access to citizenship documents. 

I would like to make the letter from the Leadership Conference 
on Civil Rights a part of our record, but they strongly urge us to 
oppose this requirement and say that voter ID requirements rep- 
resent one of the most serious threats in decades to our efforts to 
ensure the right of every eligible American and that is from Wade 
Henderson, the leader on civil rights in America. 

[The information follows:] 
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Oppose 21“* Century Poll Tax: Defeat Ehlers Voter ID Amendment 

May 8, 2007 

Dear House Administration Committee Member: 

On behaif of the Leadership Conference on Civil Rights (LCCR), the nation's oldest, 
largest, and most diverse civil and human rights coalition, we write in strong opposition 
to any amendment to H.R. 811 that would impose new requirements on voters to show 
photo identification prior to exercising their constitutional right to vote. We understand 
that Committee Ranking Member Rep. Vernon Ehlers (R-MI) intends to offer such an 
amendment. If so, we urge you in the strongest terms to defeat it. 

/- 

■Voter ID requirements represent one of the most serious threats in decades to our efforts 
to ensure the right of every eligible American to vote. They would encourage racial and 
ethnic discrimination at polling places, would prevent many eligible voters across the 
country from participating in our democracy, and would do nothing to combat genuine 
instances of voter fraud. Indeed, citing such concerns, federal courts have already struck 
down several state-level voter ID laws on constitutional grounds. 

We oppose the Ehlers voter ID amendment for the following reasons: 

First, no citizen should have to pay to vote. Many U.S. citizens either do not have or 
cannot easily access documents that prove their identity, such as a passport or birth 
certificate. Proposals that would give free ID to voters who cannot afford it are not 
sufficient, as our most cherished civil right should never depend on the annual 
appropriations process. Furthermore, citizens would still be faced with the expense and 
time involved in getting the documentation required to obtain photo ID. While the 
Voting Rights Act eliminated poll taxes, the Ehlers amendment would bring them back. 

Second, photo ID requirements will disproportionately disenfranchise people of color, 
the elderly, individuals with disabilities, rural and Native voters, the homeless, low- 
income people, and married women, who are less likely to carry a photo ID. They also 
give poll worker-s an unacceptable level of discretion, opening the door to discrimination 
at the polls against racial, ethnic, and language-minority voters. 

Third, while supporters of stronger photo ID requirements argue that they are needed to 
combat voter fraud, the evidence clearly establishes that current anti-fraud laws 
work. Moreover, while there is no question that election misconduct exists, including 
improper purges of voters, distributing false information about when and where to vote, 
stuffing ballot boxes, and tampering with registration forms, there is no evidence that the 
type of fraud that the Ehlers amendment purports to address - voters who misrepresent 
their identity - is anything but an anomaly. 
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Leadership Conference on Civil Rights 
Page 2 


The right to vote, and to have your vote counted, is the most important civil right of all. Photo 
identification requirements are one of the greatest threats to fair and equal voting rights today. 
Congress should be in the business of encouraging full participation of our citizenry, not 
developing ways to limit the right to vote. For these reasons, we urge you to oppose any photo 
identification amendment that may arise during die consideration of H.R. 811. 

Thank you for your consideration. If you have any questions, please contact Rob Randhava, 
LCCR Counsel, at (202) 466-6058 or at randhava@civilrights.org. 

Sincerely, 
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Ms. Lofgren. I would just like to note that last year when we 
adopted this provision, not everyone did agree. I certainly did not 
agree. And we have ample evidence that these measures do have 
a discriminatory impact on low income Americans and on various 
ethnicities. And I hope that we can take a broader look at this in 
the Election Subcommittee later in the year, and I thank the chair- 
man for his indulgence in letting me say that and I yield back. 

The Chairman. Thank you. The question is on the amendment. 
All those in favor, signify by saying “aye.” 

Any opposed signify by saying, “no.” 

No. 

The noes appear to have it. 

Mr. McCarthy. I would ask for a roll call. 

The Chairman. Clerk please call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. The noes are 5 the ayes are 3. The amend- 
ment, McCarthy Number 2, fails. 

Mr. McCarthy. Mr. Chairman, I have amendment Number 3 
Mr. McCarthy at the desk. 

The Chairman. Without objection the amendment is considered 
as read and the gentleman is recognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. McCarthy 

McCarthy amendment #3 

Insert after section 5 of the matter proi)osed to be 
inserted by the .siibstitute the following’ (and redesignate 
the succeeding prortsion accordingly); 

1 SEC. 6. REQUIRING VOTERS TO PROVIDE PHOTO IDENTI- 

2 FICATION. 

3 (a) Reqitremext to Provide Photo Idextifica- 

4 TIOX AS COXDITIOX OF Rei'eivixo Bai.i.ot, — 

5 (1) Reqeiremext to provide photo idexti- 

6 FIOATIOX AS (’OXDITIOX OF REOEIVIXO lULHOT. — 

7 Section 303(b) of the Help America Imte Act of 

8 2002 (42 U.S.C. 15483(b)) is amended— 

9 (A) in the heading, by striking “for Vot- 

10 ER.S Who Register dy Mail” and inserting 

11 “for Providixg Photo Idextifk’atiox”; 

1 2 and 

13 (B) by striking paragraphs (1) through (3) 

14 and inserting the tbllowng: 

15 “(1) IXDIVIDl'ALS voting IX PERSON. — 

16 “(A) Reqi'ire.mext to provide idexti- 

17 FiGATiox. — Notwitlistanding any other prort- 
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sion of law and except as ptwlded in subpara- 
graph (B), the appropriate State or local elec- 
tion official may not prwide a Irallot for an 
election for Federal office to an indi\idual who 
desires to vote in person unless the indhidnal 
pi'csents to the official — 

“(i) a g-oveniment-issued, current, and 
valid irhoto identification; or 

“(ii) an affidavit signed by the indi- 
\idnal stating tliat the indiridual does trot 
have possess a government-issued, current, 
and valid jrhoto identification. 

“(B) AVAll^MilLITY OF PROt'lSIOXAL BAL- 
LOT. — If an indhidnal does not present the 
identification required under subiraragraph (A), 
the indiridual shall be irermitted to cast a pro\i- 
sional ballot with re.spect to the election under 
section 302(a), except that the appropriate 
State or local election official may not make a 
determination under section 302(a)(4) that the 
indhidnal is eligible under State law to vote in 
the election unless the indhidnal inusents the 
identification required under subparagrairh (A) 
to the official not later than 48 hours after 
easting the prorisional ballot. 
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“(2) IxDIVIDI'AIjS V()TL\(i OTHKK THAN IX 
PERSOX. — 

“(A) In (iENERAl. — Notwithstanding any 
other prowsioii of law and except as prowded in 
subparagrapli (B), tlie appropriate State or 
local election official may not accept any ballot 
for an election for Federal office prowded by an 
indmdnal who votes other than in person unless 
the indhndual submits vlth the ballot — 

“(i) a copy of a govenimcnt-issned, 
current, and valid photo identification; or 
“(ii) an affidawt signed by the indi- 
vidual stating that the indmdual does not 
have possess a government-issued, cuiTent, 
and valid photo identification. 

“(B) EX('EI>T1()X for overseas military 
VOTERS, — Subparagi-aph (A) does not apply 
with respect to a ballot provided by an absent 
uniformed senices v^oter who, by reason of ac- 
twe duty or senice, is absent from the United 
States on the date of the election iireolved. In 
this snbiiaragraph, the term ‘absent imiformcd 
senices v'otcr’ has the meaning given such term 
in section 107(1) of the Uniforiiied and Over- 
seas Citizens Absentee Voting Act (42 IJ.S.C. 
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1 1973ff— 6(1)), other than an individnal dc- 

2 scribed in section 107(1)(C) of such Act. 

3 “(3) SPECIFIC KEQFIREMEXTK FOR GOVERN- 

4 MENT ISSFE. — For purposes of paragraphs (1) and 

5 (2), an identification is ‘go%rrntnent-issued’ if it is 

6 issued by the Federal Government or by the gxnrrn- 

7 inent of a State.”. 

8 (2) CoNFORMi.xG AiiEXDMEXTS. — Section 303 

9 of such Act (42 U.S.C. 15483) is amended — 

10 (A) in tlic heading, by striking “FOR VOT- 

1 1 ERS WHO REGISTER BY MAIL” and inserting 

12 “FOR PROVIDING PHOTO IDENTIFICA- 

13 TION”; and 

14 (B) in subsection (e), by striking “sub- 

15 .sections (a)(5)(A)(i)(IT) and (b)(3)(B)(i)(II)” 

16 and inserting “subsection (a)(5)(A)(i)(II)”. 

17 (3) Ci.ERK'AL AME,X1).ME.XT. — The table of con- 

18 tents of such Act is amended by amending the item 

19 relating to section 303 to read as follows; 

.stHtowi(k‘ voter rejOBtnitioii iist rotjuireincnts anti re- 
(|uiremt*nt.s for proAitlinj*- photo itlentitu'ation.”. 

20 (4) EFPE('TI\'E DATE. — 

21 (A) Ix CJENEltitE. — This sub.section and the 

22 amendments made by this subsection shall 

23 appl.v with re.speet to the regularly scheduled 

24 general election for Federal office held in No- 


f:\V1 0\05070A050707.522,xml 
May 7, 2007 


(37220915) 



214 


F:\P10\H81 1\SUB\MIN„03A.XML II.L.F, 

5 

1 vember 2010 and each subsequent election for 

2 Federal office. 

3 (B) COXFOKMIXCJ AMEXi)i\[EXT. — Scetion 

4 303(d)(2) of such Act (42 U.S.C. 15483(d)(2)) 

5 is amended to read as follows; 

6 “(2) RKQinKEilEXT TO ITiOVIDE PHOTO IDEX- 

7 TTFK’ATIOX. — Paragraphs (1) and (2) of subsection 

8 (b) shall apply with respect to tlie regularly selicd- 

9 uled general election for Federal office held in No- 

10 vember 2010 and each subsequent election for Fed- 

11 oral office.”. 

12 (b) Maki.xp, Photo Ihextifioatioxs Available. — 

13 (1) Reqfikixh states to jiake idextifica- 

14 Tiox avaiIjABLE. — Section 303(b) of such Act (42 

15 U.S.C. 15483(b)), as amended by subsection 

16 (a)(1)(B), is amended — 

17 (A) by redesignating' paragraphs (4) and 

18 (5) as paragraphs (5) and (6); and 

19 (B) by inserting after paragraph (3) the 

20 followng new [laragraph: 

21 “(4) ]VL\kix'(s photo ide.xtifk'atioxs avail- 

22 ABLE.— 

23 ‘‘(A) I.v HEXEILtL. — During fiscal year 

24 2010 and each .succeeding fiscal year, each 

25 State shall establish a progi-ani to pro'^ide ])hoto 
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identifications wliich may bo used to meet the 
requiveiiicnts of paragraphs (1) and (2) by indi- 
viduals who desire to vote in elections held in 
the State but who do not otheraise possess a 
govenuncnt.-issucd photo identification. 

“(B) Idextificatioxs fhovided at xo 

('OST TO IXDKJEXT IXDIVIDtXVLS. — If a State 
charges an indi\idual a fee for proeading a 
l^hoto identification under the program estab- 
lished under subparagraph (A) — 

“(i) the fee charged may not exceed 
the i-easonable cost to the State of pro- 
rating tlio identification to the iiidmdual; 
and 

“(ii) the State may not charge a fee 
to any indi\idual wlio provides an attesta- 
tion that the indieidual is unable to afford 
the fee. 

“(C) iDEXTIFKtVTIOXS XOT TO BE FSEI) 
FOR OTIIEU FtUiFOSES.- — ^i\ny photo identifica- 
tion pimlded under the program established 
under subpara.gi*aph (A) may not seiTO as a 
government-issued photo identification for pur- 
poses of any program or function of a State or 
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1 local goveniment other than the adniinistratiori 

2 of elections.”. 

3 (2) Payjients to states to (’0\'ek costs. — 

4 Subtitle D of title II of such Act (42 U.S.C. 15321 

5 et scq.), as amended by section 2(c)(4)(A), is furtlier 

6 amended by adding at the end the following new 

7 l)ai't; 

8 “PART 8— PAYMENTS TO COVER COSTS OF PRO- 

9 VIDING PHOTO IDENTIFICATIONS TO INDI- 

10 GENT INDIVIDUALS 

1 1 “SEC. 298. PAYMENTS TO COVER COSTS TO STATES OF PRO- 

12 VIDING PHOTO IDENTIFICATIONS FOR VOT- 

1 3 ING TO INDIGENT INDIVIDUALS. 

14 “(a) Pay.men'ts to States. — The Comrai.ssion .shall 

15 make payments to States to cover- the costs incurred in 

16 providing photo identifications under the program estab- 

17 lished under section 303(b)(4) to individuals who are un- 

18 able to affoi-d the fee that would otheiirdsc be charged 

19 under the iri-ograin. 

20 “(b) i\.Mor.vr of Payjiext. — T he amount of the 

21 pa,rauout made to a State under this part for any year 

22 shall be equal to the amount of fees which would have 

23 been collected by the State dnring the year under the pro- 

24 gram established under section 303(b)(4) but for the a])- 

25 plication of section 303(b)(4)(B)(ii), as doterinined on the 
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1 basis of itifonnatioii furnished to the Coniniission l)y the 

2 State at sncli time and in such form as tlie Commission 

3 may requir-e. 

4 “SEC. 298A. AUTHORIZATION OF APPROPRIATIONS. 

5 “There arc authorized to be appropriated for pay- 

6 ments undei- this part .such sums as may be neeessaiy foi' 

7 fiscal year 2010 and eaelt succeeding’ fiscal year.”. 

8 (3) Ceeiik'.Mj amendment.— T he table of eon- 

9 tents of such Act, as amended by section 2(c)(4)(B), 

10 is further amended by adding' at the end of the 

1 1 items relating to subtitle D of title II the folio-wing: 

'‘Pakt 8 — Pavmic.vts to (^tVEu Posts of Phovidino Photo 
iDKNTIFIC.VriONS TO I.XDIOEXT IXDlVIDrALS 

“So(b 298. Pa\im*nts to covot* costs to States of providing' photo ideiitifK'ations 
for voting to indigent indivkhuds. 

“See. 29HA. Aufliorization of appro[)riati(ms.”. 

12 (4) Effe(’ti\'E date. — This .subsection and the 

13 amendments made by this subseetinn .shall take of- 

14 teet October 1, 2009. 
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Mr. McCarthy. Having thought ahead of time of some of the ar- 
guments you may have to amendment Number 2, I offered in the 
worst case scenario that Number 2 failed, amendment Number 3. 
Such as the earlier amendment, individuals are required to show 
photo ID at the polls. But I have heard from some of the argu- 
ments across the aisle that maybe you disenfranchise somebody. 
Gentlelady from California, Ms. Davis, stated people sign their 
names when they are in there. So all I would say is this provision 
establishes the important principle that voters have to show the 
photo IDs. If they do not absolutely have the voter id when they 
go in there, all they have to do is sign a piece of paper claiming 
they are who they say they are. So we would take away the argu- 
ment of disenfranchising somebody. This is not 100 percent voter 
proof. But I think it is a step in the right direction. They can find 
a common ground to the arguments that are made by the other 
side that we could come together because it wouldn’t disenfranchise 
somebody. They are already signing their names at the polls. So 
they would just have to sign their name, stating they are who they 
are and listening to the former attorney general of California say- 
ing the reasons you don’t find cases because you don’t have the evi- 
dence to move forward. So this would also give the ability to have 
the evidence if somebody was providing voter fraud, and then go 
right back to what we have — about this bill itself, giving the voters 
the confidence in it to be able to move forward. I yield back my 
time. 

The Chairman. Thank the gentleman. Lady from California, Ms. 
Lofgren. 

Ms. Lofgren. I note that even though we postponed this hearing 
from last week to this week so that everybody could have an oppor- 
tunity to look at everybody’s amendments, I am advised by staff 
that this amendment was received by them only 15 minutes before 
the markup began. 

I don’t know what the impact of this amendment would be, and 
I think it is something that when we look at this overall issue and 
the Election Subcommittee later in the year we will look at, but I 
think to throw it out at this time with 15 minutes notice is not the 
appropriate way to proceed, and so I would urge that we oppose it 
at this time and I thank the gentleman for yielding — or I would 
yield to Mr. Davis. 

Mr. Davis of Alabama. Two quick points. I thank the gentlelady 
for yielding. What is unclear from the amendment, let’s say the in- 
dividual, for whatever reason, was not English speaking. How 
would they go about signing the affidavit that that is an ambiguity 
that is contained in the amendment? I can also imagine some in- 
stances frankly that this would amount to a de facto literacy test. 
And again, someone presumably would have to go through some 
step of reading the document and signing it. And I hear the gen- 
tleman thinking that well, someone should be able to read when 
they walk in the polling places and the problem is, we have had 
that debate in this country before and we have said no literacy 
tests. And we also — I am troubled by the language implications. I 
yield. 

Mr. McCarthy. Was that a question? 
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Mr. Davis of Alabama. Yes, I yield so the gentleman can respond 
to that. 

Mr. McCarthy. To vote in the first place, we make people fill out 
voter registrations. So I think we take the assumption from the 
very beginning that a person can read when they fill that out. So 
I wasn’t going to anything further. Plus when a person goes to 
vote, they already are signing their name. They have to be able to 
read where they sign their name. I would accept a friendly amend- 
ment if you wanted to clarify within this amendment that we 
would provide the language in which the person speaks much as 
if they are 

Mr. Davis of Alabama. Reclaiming my time let me ask the gen- 
tleman one quick question if someone were to walk in right now 
and were to fill out the wrong name on the voter form would they 
be prosecuted inside your opinion? 

Mr. McCarthy. Any decision on the prosecution goes up to the 
individual, the DA 

Mr. Davis of Alabama. No 

Mr. McCarthy. Reclaiming my time. 

Ms. Lofgren. Actually it is my time. 

Mr. Davis of Alabama. I am trying to get an answer to the ques- 
tion. If an individual were to walk in and I were to say I am Zoe 
Lofgren and I were to put Zoe Lofgren down, could I be prosecuted 
today? Because it seems if I could be prosecuted today, this amend- 
ment is completely unnecessary. 

Mr. McCarthy. No. Only your intent to go forward — to apply 
yourself just like identity theft that you were Zoe Lofgren. You had 
explained to me in the earlier debate that there are no cases such 
as this or not very many. And I have heard from the attorney gen- 
eral who says that he couldn’t move forward in those cases because 
there was no evidence 

Mr. Davis of Alabama. The state of the law today, I am asking 
use prosecutorial discretion, and if I walked in and said I am Bob 
Brady under the law today, can I be prosecuted? 

The Chairman. Yes, you would be prosecuted. 

Ms. Lofgren. Reclaiming my time I would just note that Mr. 
Davis is a former U.S. Attorney, and I think has some background 
in all of these things. I think this discussion leads me to the con- 
clusion we certainly need to know more about this proposal than 
we do now. And I am sure that when we have hearings on this sub- 
ject matter, we will hear it further. 

I also want to note that the majority staff has indicated that the 
minority staff sent the amendment at 9 p.m. last night. I was not 
sitting in my office at 9 p.m. last night, so I don’t know. I still 
think it is way too hurried, but I do hope that we can look at this 
later in the year in the Election Subcommittee. And I understand 
the Chairman wants a vote on this. I will yield back so that he may 
take our vote. Thank you. 

Mr. Lungren. Mr. Chairman. 

The Chairman. Yes. Mr. Lungren from California. 

Mr. Lungren. I would like the last word. Mr. Chairman, this 
whole bill is about redundancy. This whole bill is to have a second 
way of checking the accuracy of the voter count, if you will, the at- 
testation required by Mr. McCarthy’s alternative is a redundancy. 
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It is another check to ensure that people are not going to commit 
fraud. As the gentleman knows, when you prosecute, sometimes it 
may be easier to prosecute for someone intentionally signing some- 
thing under oath that is untrue as opposed to them attempting to 
prove the intent to vote improperly. 

The other thing is, I am just sorry, but the arguments I hear 
about this could be utilized as a literacy test or this could be uti- 
lized as a voter fee. I mean, all those arguments can be used by 
registration. If I were to take a logical conclusion of my friends on 
the other side of the aisle we ought to do away with registration. 
I presume that would increase voter participation. Anybody just 
shows up off the street can vote. I know there might be fraud in- 
volved but it is more important that we get more people voting 
whether or not they qualify. 

I mean, the manner in which these amendments are being dis- 
missed suggests that there is no concern about the identity of vot- 
ers, that somehow this bill which purports to ensure that we are 
going to protect the integrity of the voting process, doesn’t believe 
that identity fraud or identity theft has any place in our discus- 
sions, even though it is the hot topic out there in terms of credit 
cards, in terms of all sorts of things in this new world that we live 
in. And I just find it hard to believe that Mexico can be ahead of 
us in terms of its concerns for the integrity of its system and yet 
we say if we did this sort of thing it would somehow violate con- 
stitutional norms because it would be utilized in ways to depress 
turnout, when, in fact, just the opposite has been the case in Mex- 
ico, in any number of countries around the world. 

Someone diminishes my vote by voting when they don’t have a 
right to vote as surely as if you refused to allow me to vote when 
I have the opportunity to vote. 

And we look at this only on one side. 

And I just think that that is a terrible shame. And I would hope 
that we would at least look at the gentleman’s amendment for 
what it is and not for some of the outrageous things it has been 
suggested it is for. I yield. 

The Chairman. The question is on the amendment? 

Ms. Lofgren. Mr. Chairman before we vote, may I ask unani- 
mous consent to add into the record the article from Roll Call, of 
The New York Times and The New York Times editorial on this 
subject and the National Leadership Council letter? 

The Chairman. Without objection. 

[The information follows:] 
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EAC Blasted Again for Burying Study 

By Matthew Murray 
Roll Call Staff 

April 9, 2007 

The beleaguered Election Assistance Commission is weathering new criticism amid 
charges it mishandled a controversial and expensive voting study, again drawing scrutiny 
from Congress and outside groups just as the agency battles back from recent allegations 
that it stumbled in overseeing voting machine testing labs. 

The current controversy is over the politically sensitive issue of voter identification laws. 

At best, critics say the agency unnecessarily delayed publicizing findings of a voter 
identification project that was released only 10 days ago and shows that some state laws 
significantly disenfranchise black and Hispanic voters. At worst, experts suggest the 
commission yielded to political pressure, attempting to bury the uncomfortable 
conclusions of a poorly managed study that sapped the tiny agency’s resources — and 
still didn’t yield the data the EAC must by law provide. 

In 2005, Rutgers University signed a two-project deal with the commission worth 
S560,002, according to a copy of the signed contract obtained by Roll Call. The EAC, 
which was created by 2002’s Help America Vote Act, contracted the university’s 
Eagleton Institute of Politics to produce research supporting the “development of 
guidelines on topics of provisional voting and voter identification procedures.” 

In short, EAC officials, who set aside roughly 5 percent of the agency’s fiscal 2005 
budget for the study, thought they were commissioning a survey of voter identification 
procedures across the country. 

But with the check cashed, on June 28, 2006, EAC officials got more — and less — than 
they bargained for. Rutgers’ Eagleton Institute and Ohio State University’s Moritz 
College of Law submitted resecirch titled “Best Practices to Improve Voter Identification 
Requirements,” which commission officials claim is a slight detour from Rutgers’ 
original marching orders. 

The study was released 10 days ago at the insistence of Rep. Maurice Hinchey (D-N.Y.), 
who oversees the EAC’s budget on the House Appropriations Committee. 

“We asked them to analyze problems and challenges, and to come up with different 
answers to problems and challenges of having voter identification law,” said Caroline 
Hunter, a Republican-nominated EAC commissioner who took her seat on the EAC in 
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March. “What we ended up getting was a little bit different from what we originally 
asked for.” 

Hunter continued: “It’s fair to say the original request did not ask them to study the effect 
of identification on [voter] turnout. Now, whether it evolved into that is another story. 
Originally that wasn’t part of the contract.” 

Commission officials declined to elaborate specifically on subsequent discussions with 
Rutgers on the project, other than to confirm that university researchers approached the 
agency about shifting the study’s focus and that the EAC agreed. 

“I don’t think anyone here is saying we weren’t a part of the conversation,” Hunter said. 

But once the study was complete. Hunter said, the agency did take issue with the 
allegedly faulty math used to conduct the research, and that may have doomed the study 
right out of the gate regardless of its conclusion. 

“It was a methodology that we had concerns with,” Hunter said. “The way that it was 
done, there were some concerns.” 

Tim Vcrcellotti, a Rutgers political science professor who co-directs the Eagleton 
Institute, disputes Hunter’s charge that the study cherry-picked statistics to show a 
relationship between voter identification laws and voter participation, a correlation that 
may or may not exist. 

While the agency is well within its rights to decide what research it issues as guidelines, 
Vercellotti said, there is no doubt the study’s methodology is sound. What also appears 
certain, he suggested, is the issue’s ability to strike controversy along constitutional and 
racial grounds. 

“I speak for the research team that worked on the project,” Vercellotti said. “It’s a solid 
piece of social science research, but it’s being released into a very political environment.” 

Vercellotti added: “People are very sensitive about the implications of [voter 
identification requirements] having any relationship to lower voter turnout among any 
group, but particularly among people of color.” 

Another individual familiar with the study, who requested not to be named, said the 
commission’s unanimous decision not to adopt the Rutgers study had little to do with the 
study’s science. The EAC simply is having buyer’s remorse for a lightly managed project 
involving a sensitive subject that is being forced into a politically charged environment. 

“This is a bipartisan commission and I suspect this was simply too hot to handle — 
especially with regards to the Republicans on the commission,” the source said. “If what 
they were looking for was a different kind of study, the EAC should have been clearer up 
front on what it wanted.” 
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While some experts dispute the math, others say the agency’s lack of transparency during 
the process is troublesome. Wendy Weiser of the Bremian Center for Justice at New York 
University School of Law agrees that while the agency decides what guidelines to adopt, 
it must disclose its rationale for not disclosing even shoddy results. 

“It was a serious mistake for the EAC to withhold this information that was submitted to 
them at a time when the country has been immersed in debates on these issues at both the 
state and federal levels and in the courts,” Weiser said. “It seems to me to be highly 
improper for an agency whose mission is to make information about election 
administration issues available to the public to suppress or withhold that information. At 
the time the report was submitted to the EAC, there were voter ID bills pending in 
roughly half the states to try and create more stringent documentation requirements for 
voting.” 

Weiser concluded: “And they’re using substantial federal dollars to do so.” 

An unwillingness to disclose a potentially embarrassing snafu is at the forefront of 
Hinchey’s concerns. He also wants the agency to release an earlier draft on voter fraud, 
arguing that study could contain vital information that has remained hidden from public 
scrutiny. 

“The primary concern he has with the EAC has to do with transparency,” said Hinchey 
spokesman Jeff Lieberson. “And the fact that these studies were commissioned ... the 
public has a right to see what the findings were.” 
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NEW YORK TIMES 

April 11, 2007 

Panel Said to Alter Finding on Voter Fraud 
By IAN URBINA 

WASHINGTON, April 10 — A federal panel responsible for conducting election 
research played down the findings of experts who concluded last year that there was little 
voter fraud around the nation, according to a review of the original report obtained by 
The New York Times, 

Instead, the panel, the Election Assistance Commission, issued a report that said the 
pervasiveness of fraud was open to debate. 

The revised version echoes complaints made by Republican politicians, who have long 
suggested that voter fraud is widespread and justifies the voter identification laws that 
have been passed in at least two dozen states. 

Democrats say the threat is overstated and have opposed voter identification laws, which 
they say disenfranchise the poor, members of minority groups and the elderly, who are 
less likely to have photo IDs and are more likely to be Democrats. 

Though the original report said that among experts “there is widespread but not 
unanimous agreement that there is little polling place fraud,” the final version of the 
report released to the public concluded in its executive summary that “there is a great 
deal of debate on the pervasiveness of fraud.” 

The topic of voter fraud, usually defined as people misrepresenting themselves at the 
polls or improperly attempting to register voters, remains a lively division between the 
two parties. It has played a significant role in the current Congressional investigation into 
the Bush administration’s firing of eight United States attorneys, several of whom, 
documents now indicate, were dismissed for being insufficiently aggressive in pursuing 
voter fraud cases. 

The report also addressed intimidation, which Democrats see as a more pervasive 
problem. 
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And two weeks ago, the panel faced criticism for refusing to release another report it 
commissioned concerning voter identification laws. That report, which was released after 
intense pressure from Congress, found that voter identification laws designed to fight 
fraud can reduce turnout, particularly among members of minorities. In releasing that 
report, which was conducted by a different set of scholars, the commission declined to 
endorse its findings, citing methodological concerns. 

A number of election law experts, based on their own research, have concluded that the 
accusations regarding widespread fraud are unjustified. And in this case, one of the two 
experts hired to do the report was Job Serebrov, a Republican elections lawyer from 
Arkansas, who defended his research in an e-mail message obtained by The Times that 
was sent last October to Margaret Sims, a commission staff member. 

“Tova and I worked hard to produce a correct, accurate and truthful report,” Mr. Serebrov 
wrote, referring to Tova Wang, a voting expert with liberal leanings from the Century 
Foundation and co-author of the report. “I could care less that the results are not what the 
more conservative members of my party wanted.” 

He added: “Neither one of us was willing to conform results for political expediency.” 

For contractual reasons, neither Ms. Wang nor Mr. Serebrov were at liberty to corrunent 
on their original report and the discrepancies with the final, edited version. 

The original report on fraud cites “evidence of some continued outright intimidation and 
suppression” of voters by local officials, especially in some American Indian 
communities, while the final report says only that voter “intimidation is also a topic of 
some debate because there is little agreement concerning what constitutes actionable 
voter intimidation.” 

The original report said most experts believe that “false registration forms have not 
resulted in polling place fraud,” but the final report cites “registration drives by 
nongovernmental groups as a source of fraud.” 

Although Democrats accused the board of caving to political pressure, Donetta L. 
Davidson, the chairwoman of the commission, said that when the original report was 
submitted, the board’s legal and research staff decided there was not enough supporting 
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data behind some of the claims. So, she said, the staff members revised the report and 
presented a final version in December for a vote by the commissioners. 

“We were a small agency taking over a huge job,” said Ms. Davidson, who was 
appointed to the agency by President Bush in 2005. “I think we may have tried to do 
more research than we were equipped to handle.” She added that the commission had 
“always stuck to being bipartisan.” 

The commission, which was created by Congress in 2002 to conduct nonpartisan research 
on elections, consists of two Republicans and two Democrats. At the time of the report, 
one of the two Democrats had left for personal reasons and had not yet been replaced, but 
the final report was unanimously approved by the other commissioners. 

Gracia Hillman, the Democratic commissioner who voted in favor of releasing the final 
report, said she did not believe that the editing of the report was politically motivated or 
overly extensive. 

“As a federal agency, our responsibility is to ensure that the research we produce is fully 
verified,” Ms. Hillman said. “Some of the points made in the draft report made by the 
consultants went beyond what we felt comfortable with.” 

The Republican Party’s interest in rooting out voter fraud has been encouraged by the 
White House. In a speech last April, Karl Rove, Mr. Bush’s senior political adviser, told a 
group of Republican lawyers that election integrity issues were an “enormous and 
growing” problem. 

“We’re, in some parts of the country, I’m afraid to say, beginning to look like we have 
elections like those run in countries where the guys in charge are colonels in mirrored 
sunglasses,” Mr. Rove said. “1 mean, it’s a real problem.” 

Several Democrats said they believed that politics were behind the commission’s 
decision to rewrite the report. 

“This was the commission’s own study and it agreed in advance to how it would be done, 
but the most important part of it got dropped from the final version,” said Representative 
Jose E. Serrano, Democrat of New York and chairman of the House appropriations 
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subcommittee that oversees the commission. “I don’t see how you can conclude that 
politics were not involved.” 

Representative Maurice D. Hinchey, another New York Democrat, who requested the 
draft report from Ms. Davidson during a subcommittee hearing last month, agreed. 

“By attempting to sweep this draft report under the rug, the E.A.C. is throwing out 
important work, wasting taxpayer dollars and creating a cloud of suspicion as to why it is 
acting this way,” he said. 

Some scholars and voting advocates said that the original report on fraud, for which the 
commission paid the authors more than 5100 , 000 , was less rigorous than it should have 
been. But they said they did not believe that was the reason for the changes. 

“Had the researchers been able to go even further than they did, they would have come to 
same conclusions but they would have had more analysis backing them up,” said 
Lorraine C. Minnite, a political science professor at Barnard College who is writing a 
book on voter fraud. “Instead, the commission rewrote their report and changed the thrust 
of its conclusions.” 

Ray Martinez III, the Democrat who left the commission for personal reasons, quit last 
August. He said in an interview that he was not present for any discussion or editing of 
the voter fraud report. 

Mr. Martinez added, however, that he had argued strenuously that all reports, in draft or 
final editions, should be made public. But he said he lost that argument with other 
commissioners. 

“Methodology concerns aside, we commissioned the reports with taxpayer funds, and I 
argued that they should be released,” he said, referring to the delay in the release of the 
voter ID report. “My view was that the public and the academics could determine 
whether it is rigorous and if it wasn’t then the egg was on our face for having 
commissioned it in the first place.” 

In recent months, the commission has been criticized for failing to provide proper 
oversight of the technology laboratories that test electronic voting machines and software. 
The commission is also responsible for conducting research and advising policy makers 
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on the implementation of the Help America Vote Act, the federal overhaul of election 
procedure prompted by the 2000 Florida debacle. 

Eric Lipton contributed reporting. 
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NEW YORK TIMES 

April 12, 2007 

In 5-Year Effort, Scant Evidence of Voter Fraud 
By ERIC LIPTON and IAN URBINA 

WASHINGTON, April 1 1 — Five years after the Bush administration began a 
crackdown on voter fraud, the Justice Department has tiuned up virtually no evidence of 
any organized effort to skew federal elections, according to court records and interviews. 

Although Republican activists have repeatedly said fraud is so widespread that it has 
corrupted the political process and, possibly, cost the party election victories, about 120 
people have been charged and 86 convicted as of last year. 

Most of those charged have been Democrats, voting records show. Many of those 
charged by the Justice Department appear to have mistakenly filled out registration forms 
or misunderstood eligibility rules, a review of court records and interviews with 
prosecutors and defense lawyers show. 

In Miami, an assistant United States attorney said many cases there involved what were 
apparently mistakes by immigrants, not fraud. 

In Wisconsin, where prosecutors have lost almost twice as many cases as they won, 
charges were brought against voters who filled out more than one registration form and 
felons seemingly unaware that they were barred from voting. 

One ex-convict was so unfamiliar with the niles that he provided his prison-issued 
identification card, stamped “Offender,” when he registered just before voting. 

A handful of convictions involved people who voted twice. More than 30 were linked to 
small vote-buying schemes in which candidates generally in sheriffs or judge’s races 
paid voters for their support. 

A federal panel, the Election Assistance Commission, reported last year that the 
pervasiveness of fraud was debatable. That conclusion played down findings of the 
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consultants who said there was little evidence of it across the country, according to a 
review of the original report by The New York Times that was reported on Wednesday. 

Mistakes and lapses in enforcing voting and registration rules routinely occur in 
elections, allowing thousands of ineligible voters to go to the polls. But the federal cases 
provide little evidence of widespread, organized fraud, prosecutors and election law 
experts said. 

“There was nothing that we uncovered that suggested some sort of concerted effort to tilt 
the election,” Richard G. Frohling, an assistant United States attorney in Milwaukee, 
said. 

Richard L. Hasen, an expert in election law at the Loyola Law School, agreed, saying: “If 
they found a single case of a conspiracy to affect the outcome of a Congressional election 
or a statewide election, that would be significant. But what we see is isolated, small-scale 
activities that often have not shown any kind of criminal intent.” 

For some convicted people, the consequences have been significant. Kimberly Prude, 43, 
has been jailed in Milwaukee for more than a year after being convicted of voting while 
on probation, an offense that she attributes to confusion over eligibility. 

In Pakistan, Usman Ali is trying to rebuild his life after being deported from Florida, his 
legal home of more than a decade, for improperly filling out a voter-registration card 
while renewing his driver’s license. 

In Alaska, Rogelio Mejorada-Lopez, a Mexican who legally lives in the United States, 
may soon face a similar fate, because he voted even though he was not eligible. 

The push to prosecute voter fraud figured in the removals last year of at least two United 
States attorneys whom Republican politicians or party officials had criticized for failing 
to pursue cases. 

The campaign has roiled the Justice Department in other ways, as career lawyers clashed 
with a political appointee over protecting voters’ rights, and several specialists in election 
law were installed as top prosecutors. 


Department officials defend their record. “The Department of Justice is not attempting to 
make a statement about the scale of the problem,” a spokesman, Bryan Sierra, said. “But 
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we are obligated to investigate allegations when they come to our attention and prosecute 
when appropriate.” 

Officials at the department say that the volume of complaints has not increased since 
2002, but that it is pursuing them more aggressively. 

Previously, charges were generally brought just against conspiracies to corrupt the 
election process, not against individual offenders, Craig Donsanto, head of the elections 
crimes branch, told a panel investigating voter fraud last year. For deterrence, Mr. 
Donsanto said. Attorney General Alberto R. Gonzales authorized prosecutors to pursue 
criminal charges against individuals. 

Some of those cases have baffled federal judges. 

“I find this whole prosecution mysterious,” Judge-Diane P. Wood of the United States 
Court of Appeals for the Seventh Circuit, in Chicago, said at a hearing in Ms. Prude’s 
case. “I don’t know whether the Eastern District of Wisconsin goes after every felon who 
accidentally votes. It is not like she voted five times. She cast one vote.” 

The Justice Department stand is backed by Republican Party and White House officials, 
including Karl Rove, the president’s chief political adviser. The White House has 
acknowledged that he relayed Republican complaints to President Bush and the Justice 
Department that some prosecutors were not attacking voter fraud vigorously. In speeches, 
Mr. Rove often mentions fraud accusations and warns of tainted elections. 

Voter fraud is a highly polarized issue, with Republicans asserting frequent abuses and 
Democrats contending that the problem has been greatly exaggerated to promote voter 
identification laws that could inhibit the turnout by poor voters. 

The New Priority 

The fraud rallying cry became a clamor in the Florida recount after the 2000 presidential 
election. Conservative watchdog groups, already concerned that the so-called Motor 
Voter Law in 1993 had so eased voter registration that it threatened the integrity of the 
election system, said thousands of fraudulent votes had been cast. 


Similar accusations of compromised elections were voiced by Republican lawmakers 
elsewhere. 
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The call to arms reverberated in the Justice Department, where John Ashcroft, a former 
Missouri senator, was just starting as attorney general. 

Combating voter fraud, Mr. Ashcroft announced, would be high on his agenda. But in 
taking up the fight, he promised that he would also be vigilant in attacking discriminatory 
practices that made it harder for minorities to vote, 

“American voters should neither be disenfranchised nor defrauded,” he said at a news 
conference in March 2001. 

Enlisted to help lead the effort was Hans A. von Spakovsky, a lawyer and Republican 
volunteer in the Florida recount. As a Republican election official in Atlanta, Mr. 
Spakovsky had pushed for stricter voter identification laws. Democrats say those laws 
disproportionately affect the poor because they often mandate government-issued photo 
IDs or driver’s licenses that require fees. 

At the Justice Department, Mr. Spakovsky helped oversee the voting rights unit. In 2003, 
when the Texas Congressional redistricting spearheaded by the House majority leader, 
Tom DeLay, Republican of Texas, was sent to the Justice Department for approval, the 
career staff members unanimously said it discriminated against African-American and 
Latino voters. 

Mr. Spakovsky overruled the staff, said Joseph Rich, a former lawyer in the office. Mr. 
Spakovsky did the same thing when they recommended the rejection of a voter 
identification law in Georgia considered harmful to black voters. Mr. Rich said. Federal 
courts later struck down the two laws. 

Former lawyers in the office said Mr. Spakovsky’s decisions seemed to have a partisan 
flavor unlike those in previous Republican and Democratic administrations. Mr. 
Spakovsky declined to comment. 

“I understand you can never sweep politics completely away,” said Mark A. Posner, who 
had worked in the civil and voting rights unit from 1980 until 2003. “But it was much 
more explicit, pronounced and consciously done in this administration.” 

At the same time, the department encouraged United States attorneys to bring charges in 
voter fraud cases, not a priority in prior administrations. The prosecutors attended 
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training seminars, were required to meet regularly with state or local officials to identify 
possible cases and were expected to follow up accusations aggressively. 

The Republican National Committee and its state organizations supported the push, 
repeatedly calling for a crackdown. In what would become a pattern. Republican officials 
and lawmakers in a number of states, including Florida, New Mexico, Pennsylvania and 
Washington, made accusations of widespread abuse, often involving thousands of votes. 

In swing states, including Ohio and Wisconsin, party leaders conducted inquiries to find 
people who may have voted improperly and prodded officials to act on their findings. 

But the party officials and lawmakers were often disappointed. The accusations led to 
relatively few cases, and a significant number resulted in acquittals. 

The Path to Jail 

One of those officials was Rick Graber, former chairman of the Wisconsin Republican 
Party. 

“It is a system that invites fraud,” Mr. Graber told reporters in August 2005 outside the 
house of a Milwaukeean he said had voted twice. “It’s a system that needs to be fixed.” 

Along with an effort to identify so-called double voters, the party had also performed a 
computer crosscheck of voting records from 2004 with a list of felons, turning up several 
hundred possible violators. The assertions of fraud were turned over to the United States 
attorney’s office for investigation. 

Ms. Prude’s path to jail began after she attended a Democratic rally in Milwaukee 
featuring the Rev. A1 Sharpton in late 2004. Along with hundreds of others, she marched 
to City Hall and registered to vote. Soon after, she sent in an absentee ballot. 

Four years earlier, though, Ms. Prude had been convicted of trying to cash a counterfeit 
county government check worth $1,254. She was placed on six years’ probation. 

Ms. Prude said she believed that she was permitted to vote because she was not in jail or 
on parole, she testified in court. Told by her probation officer that she could not vote, she 
said she immediately called City Hall to rescind her vote, a step she was told was not 
necessary. 
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“I made a big mistake, like I said, and I truly apologize for it,” Ms. Prude said during her 
trial in 2005. That vote, though, resulted in a felony conviction and sent her to jail for 
violating probation. 

Of the hundreds of people initially suspected of violations in Milwaukee, 14 — most 
black, poor, Democratic and first-time voters — ever faced federal charges. United States 
Attorney Steven M. Biskupic would say only that there was insufficient evidence to bring 
other cases. 

No residents of the house where Mr. Graber made his assertion were charged. Even the 
14 proved frustrating for the Justice Department. It won five cases in court. 

The evidence that some felons knew they that could not vote consisted simply of a form 
outlining 20 or more rules that they were given when put on probation and signs at local 
government offices, testimony shows. 

The Wisconsin prosecutors lost every case on double voting. Cynthia C. Alicea, 25, was 
accused of multiple voting in 2004 because officials found two registration cards in her 
name. She and others were acquitted after explaining that they had filed a second card 
and voted just once after a clerk said they had filled out the first card incorrectly. 

In other states, some of those charged blamed confusion for their actions. Registration 
forms almost always require a statement affirming citizenship. 

Mr. Ali, 68, who had owned a jewelry store in Tallahassee, got into trouble after a clerk 
at the motor vehicles office had him complete a registration form that he quickly filled 
out in line, unaware that it was reserved just for United States citizens. 

Even though he never voted, he was deported after living legally in this country for more 
than 10 years because of his misdemeanor federal criminal conviction. 

“We’re foreigners here,” Mr. Ali said in a telephone interview from Lahore, Pakistan, 
where he lives with his daughter and wife, both United States citizens. 

In Alaska, Rogelio Mejorada-Lopez, who manages a gasoline station, had received a 
voter registration form in the mail. Because he had applied for citizenship, he thought it 
was permissible to vote, his lawyer said. Now, he may be deported to Mexico after 16 
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years in the United States. “What I want is for them to leave me alone,” he said in an 
interview. 

Federal prosecutors in Kansas and Missouri successfully prosecuted four people for 
multiple voting. Several claimed residency in each state and voted twice. 

United States attorney’s offices in four other states did turn up instances of fraudulent 
voting in mostly rural areas. They were in the hard-to-extinguish tradition of vote buying, 
where local politicians offered S5 to SI 00 for individuals’ support. 

Unease Over New Guidelines 

Aside from those cases, nearly all the remaining 26 convictions from 2002 to and 2005 
— the Justice Department will not release details about 2006 cases except to say they had 
30 more convictions — were won against individuals acting independently, voter records 
and court documents show. 

Previous guidelines had barred federal prosecutions of “isolated acts of individual 
wrongdoing” that were not part of schemes to corrupt elections. In most cases, 
prosecutors also had to prove an intent to commit fraud, not just an improper action. 

That standard made some federal prosecutors uneasy about proceeding with charges, 
including David C. Iglesias, who was tire United States attorney in New Mexico, and 
John McKay, the United States attorney in Seattle. 

Although both found instances of improper registration or voting, they declined to bring 
charges, drawing criticism from prominent Republicans in their states. In Mr. Iglesias’s 
case, the complaints went to Mr. Bush. Both prosecutors were among those removed in 
December. 

In the last year, the Justice Department has installed top prosecutors who may not he so 
reticent. In four states, the department has named interim or permanent prosecutors who 
have worked on election cases at Justice Department headquarters or for the Republican 
Party. 


Bradley J. Schlozman has finished a year as interim United States attorney in Missouri, 
where he filed charges against four people accused of creating fake registration forms for 
nonexistent people. The forms could likely never be used in voting. The four worked for 
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a left-leaning group. Acorn, and reportedly faked registration cards to justify their wages. 
The cases were similar to one that Mr. Iglesias had declined to prosecute, saying he saw 
no intent to influence the outcome of an election, 

“The decision to file those indictments was reviewed by Washington,” a spokesman for 
Mr. Schlozman, Don Ledford, said. “They gave us the go-ahead.” 


Sabrina Pacifici and Barclay Walsh contributed research. 
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Election officials predict chaos, protest reform bill 

By Heidi Briiggink 
April 12, 2007 

Eyeing the passage of Rep. Rush Holt’s (D-N.J.) election reform legislation, election officials are 
protesting what they believe is a poorly planned, even dangerous, set of changes. 

The Voter Confidence and Increased Accountability Act of 2007, which boasts more than 200 
bipartisan cosponsors, appeared to be sailing toward confirmation before Congress adjourned for 
Easter recess. However, the House Administration Committee vote was postponed unexpectedly 
after election officials from across the country testified before the Elections Subcommittee and 
scores of others contacted their representatives predicting problems that could make the 2000 
and 2004 elections “look like the proverbial walk in the park.” 

“It was moving forward like a runaway train,” a media relations manager at the National 
Association of Counties (NACo), James Philipps, said. “Then suddenly it was like, wait a minute — 
counties have something to say.” 

No one disputes the good intentions of the legislation, which would amend Article III of the Help 
America Vote Act of 2002 (HAVA) by requiring a voter-verified permanent paper ballot. 

However, NACo and election officials harbor misgivings with its mandate requiring audits of 10 
percent of all votes, which could result in significantly delayed results and a timeline that leaves 
little opportunity to train election officials and poll workers. Further, the scheduled 
implementation occurs after many state legislatures have adjourned for the year. 

“The unintended consequences of this could create complete electoral chaos,” the registrar- 
recorder for Los Angeles County, Conny McCormack, said. “It hasn’t been examined closely 
enough." 

The act also requires states to purchase and implement new electronic voting equipment using 
undeveloped technology just two years after they did so to comply with HAVA requirements. 

“If passed, H.R. 811 will literally render millions of dollars worth of election equipment useless,” 
Keith Cunningham of the Allen County (Ohio) Board of Elections said. 

“The commission agreed to purchase the equipment [to comply with HAVA] through a loan, and 
we are still paying for the system,” Brooke County (W.Va.) Clerk Sylvia Benzo said. “How can I 
justify [this] to the citizens?” 

An associate legislative director at NACo, Alysoun McLaughlin, urged legislators to “take a look at 
the lessons of the Help America Vote Act” before attempting to pass additional election reform 
laws. 

“With HAVA, there was a three-year window, and that timetable proved to be extremely 
optimistic,” she said. “2008 is entirely unworkable.” 

Holt spokesman Matt Dennis said the lawmaker believes “the current timetable is workable” and 
“the importance of this legislation makes it essential that we get this in place for the 2008 
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election.” 

Dennis also said the bill, Holt’s third iteration of election reform legislation, is the result of years 
of revision and study. 

“At every stage [Holt’s] been soliciting the advice of election officials, voting activists, disability 
rights activists and other interested parties,” Dennis said. “He’s taking a lot of that advice and 
incorporating it into the legislation, and that’s reflected in this latest version.” 

Philipps said that he shares Holt’s concerns but stressed, “state and local officials need to be at the 
table in shaping the language.” 

The concerns of county officials have given some lawmakers pause. 

“I support the objective of election accountability, and am committed to ensuring that American 
voters have complete confidence in our country’s voting systems,” Rep. Kevin McCarthy (R-Calif.) 
said. “However, after hearing from state and county election officials from across the country, I 
am concerned with a Washington one-size-fits-all approach that could disenfranchise disabled 
voters and create unrealistic and costly requirements on state and local jurisdictions.” 

Dennis dismissed worries about the bill’s progress, saying delays “are to be expected as it moves 
further along and people start to pay more attention to it.” He pointed to the bill’s popularity in 
the House: Of the 200 cosponsors, none publicly have rescinded support since election officials 
voiced their concerns. 

NACo hopes that even if the legislation succeeds in the House, the Senate will reconsider its 
implications. 

“It’s too easy for the House to move forward on a bill and bump the hard questions to the Senate,” 
McLaughlin said. “We’re facing that challenge.” 

An identical bill in the Senate, sponsored by Sen. Bill Nelson (D-Fla.), has stagnated in the 
Committee on Rules and Administration since being referred there Feb. 13. McLaughlin said Sen. 
Dianne Feinstein (D-Calif.) "has indicated that she will introduce alternate legislation and has 
solicited our feedback.” 

“The next few weeks are critical,” Philipps said. “We’re hoping for a good result." 
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Mr. Ehlers. Mr. Chairman, I just want to briefly lend my sup- 
port to what the gentleman from California just stated. Mr. Lun- 
gren has made his case very clearly and very eloquently. I strongly 
support that. I just cannot, for the life of me, figure out what the 
opposition is. We have answered all the questions of the majority. 
We have made sure that others can establish an ID if they wish, 
and we would pay for it. If they don’t have it, they simply sign 
their name saying that they are who they are. 

There must be some other reason for opposing it. I would also 
just close by saying that if we don’t pass something like this, I pre- 
dict it is going to pass State by State probably through referendum 
or other means. Then once again, we will have a hodgepodge sys- 
tem. It would be much easier to have one law that covers the Na- 
tion, makes it very clear from State to State. With that, I will yield 
back. 

The Chairman. Thank you. The question is on the McCarthy 
amendment Number 3. 

All those in favor, signify by saying “aye.” 

Those opposed, “no.” 

No. 

The noes have it. 

Mr. McCarthy. Mr. Chairman, I request a roll call vote. 

The Chairman. Roll call vote. Clerk please call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

[No response.] 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. No. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5 the yeas are 3, the amendment fails. 

Mr. Lungren. Mr. Chairman. 

The Chairman. I recognize the gentleman from California. 

Mr. Lungren. Mr. Chairman I have Lungren Number 4. 

The Chairman. Without objection, the amendment is considered 
as read and the gentleman is recognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Daniel E. Lungren of 
California 

Lungren amendment #4 

Strike section 3. 

Amend section 4(b) to read as follows: 

1 (b) Availability op Enforcement Under Help 

2 America Vote Act op 2002.— Section 401 of such Act 

3 (42 U.S.C. 15511) is amended by striking the period at 

4 the end and inserting the following: or the requirements 

5 of subtitle C of title III.”. 
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Mr. Lungren. Mr. Chairman, this goes to the provision of a pri- 
vate right of action contained in the bill and contained in the man- 
ager’s amendment or substitute. This amendment would strike the 
provisions allowing individuals to bring action in a Federal court 
to enforce requirements contained in Title 3 of HAVA. 

Already pursuant to HAVA, States have set up administration 
complaint procedures to provide sufficient Federal and State en- 
forcement of the requirements. 

This private right of action provision would open the DOJ and 
attorney general to thousands of claims and force the attorney gen- 
eral to respond in some manner to any complaint meeting the 
standards of the bill. 

I fear the language is overly broad and will result in slowing 
down the process of determining election results and subject local 
governments to spend millions of dollars on what could be politi- 
cally motivated lawsuits. 

The DOJ if you examine their budget, in their current situation 
does not have the capacity of staff to handle the volume of poten- 
tial claims. 

You can promise something. You can give an authorization to a 
department such as DOJ, and the ability for something to get done 
may not be there. 

I recall having 1,000 attorneys and 5,000 employees when I was 
attorney general of California, not nearly the size of the Federal 
DOJ, but nonetheless, you have limitations on your resources. And 
just because there is a law saying that it comes within your ambit, 
if you don’t have a budget that allows you to do it, it just — the pur- 
pose of the law is frustrated. 

And that is why, when under the preexisting law, HAVA, a re- 
quirement for the States to set up administrative complaint proce- 
dures, is now in place, you wonder why we change under this pro- 
vision and open up private rights of action and require the DOJ or 
presumably require the DOJ and the attorney general to respond 
to the potential of thousands of claims. 

The intent of the law, HAVA, was to improve elections, I 
thought, not to expand litigation. 

As an old trial attorney, I love litigation. And some of my col- 
leagues, and even I, on occasion, made money on litigation. 

But, I also saw the limitations of litigation. And oftentimes, ad- 
ministrative complaint procedures worked far better than the for- 
mal court system. 

The National Motor Voter Law has private right of action for 
claims. And there is section 1983 of the Civil Rights Act which is 
available if they qualify under that. 

And so I would just ask that we reach a mid course correction 
here, which is to say that the administrative complaint procedures 
were established under HAVA, they exist, as I understand it, in all 
States, and that that allows for sufficient and timely enforcement 
of the requirements where this may very well lead to litigation 
with endless processes which would not allow for final determina- 
tion of claims. 

And with that I would yield back the balance of my time. 

The Chairman. Thank the gentleman. Any other discussion on 
the amendment? The question is on the amendment. 
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All those in favor, signify by saying “aye.” 

Those opposed, “no.” 

No. 

The noes have it. 

Mr. Lungren. Mr. Chairman could I have a roll call vote on that. 
The Chairman. Clerk please call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

[No response.] 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

[No response.] 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. The noes are 5, the yeas are 2, the amend- 
ment fails. 

Mr. McCarthy. Mr. Chairman, I have amendment Number 4. 
The Chairman. I recognize Mr. McCarthy from California. With- 
out objection the amendment is considered as read and you are rec- 
ognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. McCarthy 

McCarthy amendment #4 

111 section 301 (cl) of the Help America Vote Act of 
2002, as jiroposed to be amended by section 2(c) of the 
matter propostxl to be inserted by the substitute, add at 
the end the following new iiaragraph: 

1 “(3) SrSPEXSIOX OF OERTAIX REQtUREiMEXTS 

2 IX CASE OF fXAVAlLABlIJTY OF REQUlREiMEXTS 

3 PAYMEXTS. — The requirements of tins section which 

4 are first imposed on a State and jurisdiction jiursu- 

5 ant to the amendments made by section 2 of the 

6 Voter Confidence and Inci'cased Accessibility Act of 

7 2007 shall not aiiply until the total amount appro- 

8 priated for requirements jiaAnnents after the date of 

9 the enactment of that Act is equal to the amount 

10 authorized to be appropriated for such paennents 

11 under section 257(a)(4).”. 

In section 321 of the Help America Vote Act of 
2002, as iiroposed to be added by section 4(a) of the 
matter proposed to be inserted by the substitute, add at 
the end the following new .subsection; 
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1 (d) Srsi’ENsiox OF Requirements In Case of 

2 Unavailahility of Pi-NDIXO, — State is not required 

3 to administer audits of the results of elections pursuant 

4 to this subtitle during any fiscal year for which the 

5 amount appropriated for jiajonents to States under section 

6 326(e) does not equal or exceed the amount authorized 

7 to be appropriated for such payments under such section 

8 for the fiscal year. 
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Mr. McCarthy. I thank you for your patience Mr. Chairman. 
This is pretty straightforward. As we move forward, we have to re- 
memher where we have been. In these hearings, we have heard 
time and time again about just recently how we passed HAVA and 
that we have not funded HAVA, there is still approximately $800 
million that has not been funded through HAVA. A lot of States 
have spent a lot of money buying machines, going forward with 
counties and others. This would put an amendment into the bill 
that would suspend the requirements of this bill until the author- 
ization amount of the money is fully appropriated. 

Now why do I offer that? Is to build the trust. We have just 
forced these States to go through something saying this is the di- 
rection we wanted to go. Now we are coming full circle right back 
and saying we want you to do something else. We say we have au- 
thorized the money but history shows we have not funded it all the 
way. And I have come from State government. The first thing I 
have always had problems with was unfunded mandates. Now we 
are directing it. We say there is money there. All this is saying is 
that if that is truthful, if the money is there, there wouldn’t be a 
problem because this would suspend the problem if the money is 
not there. If the money is there, there is no problem whatsoever. 
So to me it is a friendly amendment. 

Mr. Davis of Alabama. Mr. Chairman, I move to adopt with re- 
spect to No Child Left Behind. 

The Chairman. We get like that after 4 or 5 hours. Does anyone 
else want to be recognized? Discussion on the amendment? The 
question is on the amendment. All those in favor, signify by saying 
“aye.” 

All those opposed? No. 

The noes have it. 

Mr. McCarthy. Mr. Chairman I request a roll call vote. 

The Chairman. Roll call vote by the Clerk please. McCarthy 
Number 4. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

[No response.] 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Aye. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. The noes are 5, the yeas are 3, the amend- 
ment fails. 

Mr. Lungren. Mr. Chairman, I think I have the last amend- 
ment. 
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The Chairman. Oh, whoopee. 

The Chair recognizes the gentleman from California, Mr. Lun- 
gren. Without objection, the amendment is considered as read and 
you are recognized for five minutes. 

[The information follows:] 
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Amendment to Substitute 
Offered by Mr. Daniel E. Lungren of 
California 

Lungren amendment #5 

In section 247(c) of the Help America Vote Act of 
2002, as proposed to be added by section 2(b)(2)(A) of 
the matter proposed to be inserted by the substitute, 
strike “December 31, 2008” and insert “December 31, 
2012 ”. 

In section 301(a)(ll)(C) of the Help America Vote 
Act of 2002, as proposed to be added by section 2(c)(1) 
of the matter proposed to be inserted by the substitute, 
strike “Augyist 1, 2008” and insert “Aug^ust 1, 2012”. 

In section 2(c)(2)(C) of the matter proposed to be 
inserted by the substitute, strike “January 1, 2008” and 
insert “Januaiy 1, 2012”. 

In section 257(a)(4) of the Help America Vote Act 
of 2002, as proposed to be added by section 2(d)(1) of 
the matter proposed to be inserted by the substitute, 
strike “fiscal year 2007” and insert "fiscal year 2011”. 

In the heading: of section 252(b)(2) of the Help 
America. Vote Act of 2002, as proposed to be amended 
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by section 2 (d)( 2 ) of the matter proposed to be inserted 
by the substitute, strike “FISCAL year 2007” and insert 
“fiscal year 2011”. 

In section 252(b)(2)(A) of the Help America Vote 
Act of 2002, as proposed to be amended by section 
2(d)(2) of the matter proposed to be inserted by the sub- 
stitute, strike “fiscal year 2007” and insert “fiscal year 
2011 ”. 

In section 252(c) of the Help America Vote Act of 
2002, as proposed to be amended by section 2(d)(3) of 
the matter proposed to be inserted by the substitute, 
strike “fiscal year 2007” each place it appears and insert 
“fiscal year 2011”. 

In the heading of section 253(f) of the Help America 
Vote Act of 2002, as proposed to be added by section 
2(d)(4) of the matter proposed to be inserted by the sub- 
stitute, strike “Fiscal Year 2007” and insert “PisCiLL 
Ye ar 2011”. 

In section 253(f) of the Help America. Vote Act of 
2002, as proposed to be added by section 2(d)(4) of the 
matter proposed to be inserted by the substitute, strike 
“fiscal year 2007” and insert “fiscal year 2011”. 
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In .section 2(d)(7) of the matter- proposed to be in- 
ser-ted by the .substitute, strike “fiscal year 2007” and in- 
sei-t “fiscal year 2011”. 

iVniend section 2(e) of the matter proposed to be in- 
sei-ted by the substitute to read as follows: 

1 (e) Effective Date for New Reqitirements. — 

2 Section 301(d) of such Act (42 II.S.C. 15481(d)) is 

3 amended to i-ead as follows: 

4 “(d) EFFBtteivE Date. — 

5 “(1) In OENERAli. — Except as pi-ovided in para.- 

6 graph (2), each State and jurisdiction shall be re- 

7 (inir-ed to comply with the i-ecinirements of this sec- 

8 tion on and after January 1, 2006. 

9 “(2) SPEdiU. RULE FOR CERTAIN REOOIRE- 

10 MENTH. — The r-eqtrir-enrents of this section which ar-e 

11 frr-.st imposed on a State and jurisdiction prrr-srrant to 

12 the arnerrdrriertts made by section 2 of thr: Voter 

13 tlonfideriee and Iirer'cased Accessibility Act of 2007 

14 sliall apjrly with r-cspect to the r-egirlarly schcdtrlcd 

15 general electiorr for- Peder-al office held in November 

16 2012 and each strccccding election for Federal of- 

17 free.”, 

Irr sectiorr 323(e)(2) of the Help America. Vote Act 
of 2002, as pr-o])osed to be added by section 4(a) of the 
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matter proposed to be inserted by the substitute, strike 
“August 1, 2008” and insert “August 1, 2012”. 


In section 324(d) of the Help America Vote Act of 
2002, as proposed to be added by section 4(a) of the 
matter proposed to be inserted by the substitute, strike 
“March 31, 2008” and insert “March 31, 2012”. 

In section 326(e) of the Help America Vote Act of 
2002, as proposed to be added by section 4(a) of the 
matter proposed to be inserted by the substitute, strike 
“fiscal year 2008” and insert “fiscal year 2012”. 

Ill section 328 of the Help America Vote Act of 
2002, as proposed to be added by section 4(a) of the 
matter proposed to be inserted by the substitute, strike 
“November 2008” and insert “November 2012”. 


In section 4(c)(1) of the matter proposed to be in- 
serted by the substitute, strike “May 1, 2008” and insert 
“May 1, 2012”. 

In section 6 of the matter proposed to be inserted 
by the substitute, strike “during 2008” and insert “dur- 
ing 2012”. 
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Mr. Lungren. Thank you very much, Mr. Chairman. 

Mr. Chairman, this is a very simple amendment. It would delay 
implementations of the bill until 2012. Based on the testimony and 
the letters that we have received from election officials across the 
country, that the dates proscribed in the bill are unattainable. Tes- 
timony presented to the subcommittee on elections suggest that the 
changes that are required under this bill would require approxi- 
mately 18 months to 4 years to accomplish. 

As a matter of fact, the letter from the one disability organiza- 
tion, American Association of People with Disabilities, they believe 
it would be even longer. They suggest that we have a date of 2014, 
however being very reasonable I thought that was very too long. So 
my amendment has 2012 in it. 

Mr. Lungren. There is no voting system currently certified and 
in use that meets the very specific requirements proposed in this 
bill, nor are there such systems available in the market that can 
be and have been or can be appropriately tested and certified for 
use through the EAC voting system certification program by the 
year 2008. State and local election officials and voters continue to 
absorb the sweeping changes brought about by our previous law, 
HAVA — almost sounds like a school on the East Coast as spoken 
of by some members from Massachusetts — ^but HAVA and State 
legislation. It is unrealistic for the States to implement all these 
new Federal mandates by 2008. Standards and guidelines should 
be established before requiring States to purchase this new voting 
equipment. 

The bill before us unfortunately fails to recognize the need for 
public outreach and education associated with new voting equip- 
ment and procedures, including poll workers and poll worker train- 
ing for these new machines. Compliant voting systems under this 
bill are limited. DRE systems that would comply do not exist at all. 
Ballot conversion equipment and software to meet the disability ac- 
cess requirements has not been tested or certified or used by any 
existing voting system. And when you realize we have what I con- 
sider to be unenforceable or absent penalties in this bill with re- 
spect to source code nonpublication information, then I think you 
understand we might even have more difficulty in getting vendors 
out there to participate. 

A famous political scientist named “Dandy” Don Meredith once 
said, “If ifs and huts were candy and nuts, every day would be 
Christmas,” and it appears in many ways that’s what this bill is. 
We have been told that those who are out there that would be 
given the responsibility for doing this can’t do it. We have been 
doing that from counties as large as Los Angeles to counties as 
small as in my district in Amador County up in the mountains. 
And yet we carry on with this bill as if we believe it is going to 
happen because we wish it so. It would be wonderful if that is the 
way the world works, but it doesn’t. 

So I am attempting to not do anything else in the bill. Every- 
thing else remains the same but delay implementation so that we 
can actually ensure that those things that we believe are required 
under this bill can actually come to fruition. So it is a delay of the 
implementation until the year 2012. 
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And with that, I yield back the balance of my time and I have 
no more amendments. I know the chairman will be disappointed to 
hear that. 

The Chairman. I am having fun. 

Ms. Lofgren. Mr. Chairman. 

The Chairman. Yes, the lady from California, Ms. Lofgren. 

Ms. Lofgren. I oppose the amendment and urge that all of my 
colleagues oppose the amendment. To delay this process, to delay 
the ability to recount in elections and to have a transparent process 
until 2012, which would be two Federal elections from now, is I 
think entirely unreasonable. The timing of the bill is not too ag- 
gressive. If we enact this promptly, I think there is adequate time 
to implement it. Those of us on the Election Subcommittee, I am 
sure all remember that the Republican Governor of Florida came 
and was a witness at our hearing. And he advised us at that hear- 
ing that the entire State of Florida is going to transition to an opti- 
cal scan voting scheme before November 2008 — actually before Feb- 
ruary was what he told us. We know that in the past jurisdictions 
have been able to transition rapidly. Aside from the fact that the 
bill, the substitute allows jurisdictions to retain their DREs 
equipped with thermal reel-to-reel printers or accessible voting sys- 
tems that use or produce the paper trail until 2010, only the juris- 
dictions that use voting systems that had no voter-verified paper 
trail at all have to upgrade, and that is a small jurisdiction. 

Take a look at New Mexico. New Mexico enacted a law March 
2, 2006 requiring conversion from a mixed system with paperless 
electronic voting machines to a uniform statewide system using 
paper optical scan ballots with accessible ballot marking devices. 
All 33 counties fully deployed the system 8 months later in time 
for the 2006 mid-term election. 

Nevada’s then Secretary of State, now Representative Dean Hell- 
er, mandated in December of 2003 that the State would obtain new 
voting systems with voter-verified paper records. By the following 
Au^st, just 8 months later, 16 of 17 counties deployed voter- 
verified paper record systems countywide in time for the primary, 
and all counties had them for the November 2004 presidential elec- 
tion. 

In North Carolina they enacted a law requiring voter-verified 
paper records on August 26, 2005. Eight months later, in time for 
the May 2006 primary, the entire State had completed the conver- 
sion process, including RFP, testing certification and training to 
the new systems. 

West Virginia enacted a law requiring voter-verified paper 
records in May of 2005. Every county had new voter- verified paper 
record equipment in place for the primary the following year. 

What is at stake is whether we have another unverifiable Fed- 
eral election, potentially a presidential election, the results of 
which might depend on one State, and the results in that State 
might not be independently verifiable because there are no voter- 
verified paper ballots. We don’t have to put up with that. We can 
get this done in time for the 2008 election. We have ample waiver 
opportunities for those who have old systems, but I think it is time 
for the Congress to say enough is enough. Certainly we can ask 
States and localities to step forward and take the action that they 
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are capable of taking, as New Mexico did, as Nevada did, as North 
Carolina did, as West Virginia did, and as Florida is going to do. 

I think that the amendment offered by the gentleman just guts 
this bill, and I hope that all of us will vote against it and, noting 
that the time is late, I will 

Mr. Lungren. Would the gentlelady yield? 

Ms. Lofgren. I will yield back to the chairman because he wants 
a vote. 

The Chairman. Recognize Mr. Ehlers. Mr. Ehlers. 

Mr. Ehlers. Thank you. First of all, I believe this amendment 
summarizes what needs to be done to make this a workable bill. 
This is just one aspect of it, but let me discuss the whole bill as 
a whole. I am really bothered by it. First of all, this authoritarian 
view that what we do in the United States Congress is the right 
way to do it. We don’t care what the States think, we don’t care 
what the local governments think, we don’t care what the county 
clerks think, and we don’t care what the city clerks think. 

I show this stack of letters over two inches high, Indiana, Ari- 
zona, Iowa, North Dakota, West Virginia, Michigan, Ohio, South 
Carolina, Florida, Tennessee, Oregon, Colorado, Wyoming, 
Vermont, California, Kentucky, Los Angeles, which is not a State 
of its own, but I think most people know where it is. Arkansas, 
Georgia, Missouri, Pennsylvania, Virginia, Illinois, Maryland, 
North Carolina, Washington, New York, and so on down. I don’t 
want to take all the time to list all of them. These people know 
what they are doing. They have to work with us. They all wrote 
in and said this bill is not good. It should not pass in its present 
form. And yet the majority insists on passing it just as is without 
a single word changed, not accepting any of our amendments. 

I am also concerned about the attitude displayed by the majority, 
that somehow computers are bad, but paper is good. I think it is 
a gross mistake to require them to use one of the two alternatives 
without letting them use their own judgment. 

This bill supersedes the judgments of the city clerks, and the 
county clerks, and the State election officials. It is simply wrong for 
us to force our ideas and our opinions on the good people of this 
country who are used to running elections, know how to do it, and 
know what problems this legislation brings. 

Mr. Chairman, I have the highest respect for you. I know you are 
running for another office and I wish you well. I hope you make 
it. But I hope this bill doesn’t pass. I would like to keep you here, 
by the way. I want to make it clear, but for your own benefit since 
you want the job, I hope you will get it. I also hope for your sake 
if you do get it that this bill doesn’t pass because you would have 
to live with it. 

The one consolation I have throughout all this is that I am sure 
the Senate will not accept the bill as it stands. I am sure they will 
drastically rewrite it, and I hope that it becomes a good bill before 
it becomes law. But I am very disappointed in the discussion today 
and the rejection of all of our amendments even though there is no 
logical argument why we should not accept them. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Ehlers. With that, I will yield back my time. 

The Chairman. The gentleman from California, Mr. McCarthy. 
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Mr. McCarthy. Thank you, Mr. Chairman. I just want to clarify 
a few things that were said. I was here when the Governor of Flor- 
ida came. He never endorsed this bill, and the legislation that Flor- 
ida passed out down allows continued use of DRE machines with- 
out paper into 2012. We have gone through HAVA and it took 4 
years. I come from a large State of California where we just made 
everybody switch. Just to put this out to bid, just to go forward — 
and we have moved our primary up. And to have this type of confu- 
sion in a year of a presidential election I don’t think is the right 
way to go about it and does not really come to the commonsense 
as we move forward. 

I listened to the Governor of Florida and I listened to each and 
every organization that represented election officials. They were 
unanimous in their approach that they thought this was the wrong 
way to go. 

I yield back the balance of my time. 

The Chairman. I thank the gentleman. Any other discussion? 
The question is on the amendment. All in favor signify — I am 
sorry. I recognize the gentleman from Texas. 

Mr. Gonzalez. I didn’t know if this was the appropriate time. 
Mr. Chairman, I would just be asking unanimous consent at this 
time to be allowed to file today the papers of this hearing, that 
they be made part of the record. The statement of concern regard- 
ing the nature of H.R. 811 and the problems of electronic voting 
technologies and electronic ballots from the Puerto Rican Legal De- 
fense and Education Fund. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Gonzalez. Yes. 

Ms. Lofgren. I just wanted to briefly address the issue of 
amendments because we have not accepted amendments here 
today because we didn’t agree with them, but I think it is impor- 
tant to note that when we postponed the markup last week we did 
look through the amendments that had been offered. We did adopt 
several of them in the substitute, and prior to the markup our 
staffs went through and scrubbed the substitute, making changes 
that were suggested by the majority in about eight instances. 

So I understand the minority still disagrees with the bill, but I 
think it is important to note that we have tried to collaborate 
where we can. 

I would further note that of the list of states that the ranking 
member just read, only six would have to make changes by 2008. 
In some cases — you know it reminds me of the election official from 
North Dakota who said gosh, you know, this would require optical 
voting systems. But his State already has optical voting systems. 
So I think there is a lot of resistance to change from individuals 
in States that have already fully complied with the act and with 
the substitute, and with that, I would yield back to Mr. Gonzalez 
and thank him for yielding me the time. 

Mr. Gonzalez. Thank you very much, Ms. Lofgren. Simply 
again, just ask for unanimous consent to allow me to file the state- 
ments. 

The Chairman. Without objection, so ordered. 

Mr. Gonzalez. Thank you, Mr. Chairman. 

[The information follows:] 
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)iK?PRLDEF 

Promoting Justice for Latinos 

MAY 2007 

‘PUERTO RICAN LEGAL DEFENSE & EDUCATION FUND, INC. (PRLDEF)* 

STATEMENT OF CONCERN REGARDING H.R. 811 AND THE 
PROBLEMS OF ELECTRONIC VOTING TECHNOLOGIES AND 
ELECTRONIC BALLOTS 

PRLDEF's Mission to Champion Civil Rights 

For the last 35 years, the Puerto Rican Legal Defense and Education Fund (PRLDEF), a 
New York based civil rights and advocacy organization, has used impact and class action 
litigation to set landmarks in protecting the civil and constitutional rights of Latinos. PRLDEF's 
work has sought to defend the U.S. Constitution, equal access to education, minority voting 
rights, immigrant rights, fair employment practices, and non-discrimination in housing. 

In the 1970's and 1980's PRLDEF was instrumental in the passage of amendment 
provisions in the federal Voting Rights Act of 1965, which secured the voting rights of linguistic 
minorities in the United States. Since then we have been combating discriminatory 
gerrymandering in redistricting, promoting election reform and voter access, and advancing 
integrity in the U.S. census count in order to preserve our constituents' rights in civic 
participation and fair representation in government. 

PRLDEF worked for the re-authorization of the key provisions of the Voting Rights Act, 
in the "The Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act 
Reauthorization and Amendments Act of 2006" which extended essential tools to protect the 
voting rights of linguistic minorities and others for 25 years. Our legal successes have advanced 
the practice of providing voting instructions and ballots in languages required by Latinos and 
other minorities. 

In 2007, PRLDEF sees a different threat to voting rights, not only for Latinos and other 
minorities, but for all citizens. That threat is posed by and embedded in highly touted 
computerized electronic voting technologies. 

Ensuring Ballots Reflect Voter Intent 

PRLDEF joins other organizations and individuals committed to ensuring that federal 
election reform legislation upholds Section 301(a)(l)(A)(i) of the Help American Vote Act of 2002 
(HAVA), which requires that all voting systems “permit the voter to verify (in a private and 
independent manner) the votes selected by the voter on the ballot before the ballot is cast and counted." > 

While we support the improvements in language and disability access provided by Direct 
Record Electronic (DRE) voting machines, we have grave concerns about the so-called "ballots" 
these machines produce, which are nevertheless counted as the official ballots for the all- 
important initial tally. These "ballots" are nothing more than electrical charges inside the 
computer, which no voter can verify. Thus, voters cannot know with certainty that the votes cast 
and electronically recorded and counted, are, in fact, accurate and based on their own choices. 


Help America Vole Act of 2002. http://www,fec,gov/hava/taw ext.txt 
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Currently, federal legislation such as H.R 811, - has been proposed to improve upon this 
situation by requiring that voting machines provide a "voter-verified paper ballot" that the 
voter can immediately review and approve. This appears to be a step forward, but the provision 
is both misleading and insufficient. Under the proposed legislation, the paper printouts would 
not be considered the official ballots; they would only be counted in recounts or if they were 
randomly selected for an audit. Therefore, they are not actual ballots; they are just a paper trail 
and unlikely to ever be counted. The unverifiable cyberspace "ballot" in the computer's memory 
would continue to be deemed the official ballot, even though it might not match the votes on the 
screen or those on the paper printout. ^ This regime is dangerous and unacceptable. 

Recent elections in which electronic voting systems have been used confirm the existence 
of the types of problems that could be anticipated by the use of unverifiable ballots. Though not 
usually covered in national papers and media and thus kept under the radar, PRLDEF finds that 
an alarming number of aggregated accounts of voter complaints evidence serious problems in 
electronic-based voting machines,^ including the widespread inexplicable "vote-flipping" 
phenomenon, ^ documented reports of votes disappearing from electronic voting machines,^ 
reports of electronic systems adding votes,^ and election disputes that could not be resolved 
because only the electronic "ballots" were available. ® 

Compounding these disruptions were operational failures of the machines, such as the 
failure to print out "zero tapes" to confirm that no votes were stored on the machines prior to the 
election, and failure to record write-in votes. ’ Florida and New Mexico experienced such severe 
electronic voting problems that those States have passed legislation outlawing the use of 


2 Voter Confidence and Increased Accessibility Act of 2007. http://www.govtrack.us/congress/billlext.xDd7billshl 10-811 
“A Deeper Look at ESl’s Report of the Di.screpancy-Riddcn Vote Counts In Dicbold Toucb-.screen Voting Machines. August 

* Electronic Voting: a Failed Experiment. 1 83 Direct Record Electronic (DRE) Voting Machine Failures Reported in the News. 
March 10, 2007. htlD://www. votersunite.org/info/DREFailedExperiment.Ddf 

“E-Voling Failure.s in the 2006 Mid-Term Election.s; A sampling of problems across the nation”. January. 2007 (Sources: 
VotersUnite, VoieTrustUSA, VoterAction. and Pollworkers for Democracy) http://www.votersunite.Qrg/info/E- 
VotingIn2006Mid-Term.pdf . pages 5-7. 

^ 4,532 voles lost in Carteret County, NC, 2004. “More than 4.500 North Carolina votes lost because of mistake In voting 
machine capacity," USA Today. November 5, 2004. hup://www.usatodav.com/news/politlcselections/vote2004/2004-l 1-04- 
votes-}o.st x.htm 

1 99 voles lost in Berks County. PA. 2005. Three races affected. “Election Problems in Berks County.” WFMZ.com. May 1 8, 
2005, hUp://wfmz.corn/cgi-bin/tl-cgi?action=viewstorv&storvid=3784 

5,000 vote.s lost in Dallas, TX. 2002. “Glitch affects 1 8 races; Problems in counting early votes could alter some election 
outcomes.” Dallas Morning News, May 8. 2002. Ed Housewrighi. Article archived at 
http://www.%-otersunite.org/info/content/mess-UD 072l04.asp 

i 8, (XX) votes lost in Sarasota County, FL. 2006. “FL-13 ta.sk force will turn over investigation to GAO.” The Hill. May 3, 2001. 
By Aaron Blake. hitP://ihehlll.com/campaign-2008/fl-13-task-force-will-tum-Qver-investieation-to-g'ao-2007-05-02.html 
^ 3,893 votes added in Franklin County, OH. 2004. "Glitch Found in Ohio Counting." New York Times. November 6. 2004. By 
John Schwartz, http://www.nvtimes.eom/2004/i l/06/politics/campaien/06Qhio.html?ex=1257483600&en= 

] 6f4955 1 a98f92()8&ei=5090&partner=rssuserland 

2,087 presidential votes added in NM. 2004. “Summary Report on New Mexico State Election Data.” 

HelpAmericaRecount.Org. January 4, 2005. by Ellen Theisen and Warren Stewart. 
httD://www. votersunite.org/info/NewMcxico2004 ElectionDataRepon-v2.pdf 

Hundreds of votes added in Miami-Dade, EL 2005. “Di.screpancies found in voles, signatures.” Miami Herald. May 7. 2005. By 
Noaki Schwartz and Jason Grotto. Article archived di http://www.votersunite.org/articie.asD?id=536i 
! 00,000 votes added in PA. Banfield v. Cortes, — A.2d 2006 WL 4459432 (Pa. Cniwlth., April 12. 2007) 
http://www.voterdclion.org/States/Pennsvlvania/Documents/Legal/442MD06 4-12-07.pdf 
® Election declared invalid in Hinds County, MS. 2003. “District vote set: contender may quit.” Clarion Ledger. January 21, 2004. 
By Julie Goodman. http://www.clarioniedger.eoni/news/04Ql/21/ma04.html 

“FL- 1 3 task force wilt turn over investigation to GAO.” The Hill. May 3, 2007. By Aaron Blake, http://thehill.com/campaign- 
2008/fl-l 3-task-force- wiIl-tum-over-inve.stigadon-to-gao- 2007-05-U2.html 
’ Barfield et. al. v. Cortas, - A.2d 2006 WL 4459432 (Pa. Cmvyllh., April 12. 2007) 
http://www.voteraction.org/States/Penn.svlvania/Documents/Legal/442MD06 4-12-07.pdf 
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electronic "ballots," though they preserved the use of DRE-type machines to provide 
accessibility.^^ 

PRLDEF would support only election reform legislation that complies with HAVA and 
requires all voting systems to permit voters to verify the actual ballot that is cast and counted. 
This means that where DRE-type devices are used, they must produce a voter-verified paper 
ballot that would be the official ballot for ^ tallies and audits. Any voting technology used to 
produce these ballots must be accessible to minority language voters, including those with 
disabilities, and the official ballots must be verifiable by all citizens with the concomitant ability 
to verify with contemporaneous accessibility. 

Preventing Ethnic Profiling in the Voting Booth 

Technical experts and advocacy groups have brought to our attention the serious matter 
of electronic voting systems' ability to process electronic ballots differently when different 
languages are chosen. Experience has taught us to be wary of differences in the treatment of 
different ethnic groups, since differences inevitably present opportunities for unjust 
discrimination. 

Indeed, there is already evidence that these differences in processing may be 
discriminating against minority voters. Votes cast in Spanish were lost during a touch screen 
machine demonstration to the California legislature, but the system worked properly when 
English was chosen.^^ Touch-screen review screens failed to display votes properly when Spanish 
was selected in official parallel testing on election day in Palm Beach County, Florida. 

In New Mexico, during the 2004 election, electronic ballots in Hispanic and Native 
American precincts registered three times as many undervotes (no vote cast) as the electronic 
ballots in Anglo precincts. But when the state switched to paper ballots, the undervote rates in 
minority precincts were comparable to those in Anglo precincts.*^ 

Disproportionate numbers of African-American votes were lost when electronic voting 
machines debuted in Miami-Dade County, Florida in 2002. The Florida ACLU reported, "Not only 
are there a significant number of missing votes, but there's also an alarming racial disparity in the errors 
that occurred during the last election."^‘^ 

While electronic voting machines promise greater accessibility for voters with limited 
English proficiency and those who have disabilities, the opportunity they present for ethnic 
profiling by language choice is unacceptable. This is another reason why, whenever DRE-type 


"House slays past midnight lo pass paper ballot proposal." 15 February 2006. Associated Pres.s. Archived at 
hup://www. voteraction.org/Siates/New Mcxico/NM.html 

Governor Crist Applauds Legislature For Boldly Reforming Florida’s Elections. May 3, 2007 Press Release. 
http://www.flgov.com/release/8957 

’’ “Wrong Time for an E-Vote Glitch”. Wired New.s. August 12, 2004. By Kim Zetter. 
http://www.wired.eom/poiitics/.securitv/new.s/2004/08/64569 

“Lawmakers cut e-voting's paper trail: Manufacturers demonstrating new printers in Nevada were embarrassed when machine 
failed to recognize votes.” Tri-Valley Herald. Ian Hoffman. Augu-St 13, 2004. Article archived at 
httD://www.votersunite.org/articie.a.sp?id=25 1 2 

“Palm Beach County. Florida Parallel Te.scing Program Report of Findings, November 7, 2006 Election”. 
http://www.votersunite.org/info/PalmBeachParaHelTesting2006.Ddf . pages 26, 27, 29. 

“2004 and 2006 New Mexico Canvass Data Shows Undervote Rates Plummet in Minority Precincts When Paper Ballots are 
Used”, February 25, 2007. (Source: VotersUnite.Org) http://www-votersunite.org/info/NM UVbv BaiiQtTvpeandEihnicitv.pdf 
”Anaiysis of September 10th Voting Fiasco in Miami Dade Demonstrates Disproportionate Impact on Racial Minorities, ACLU 
Says” October 21 , 2002 . htip://www.aclufl.org/new.s cvents/archivc/2002/raeialimDactrclease.cfm 
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devices are used to offer the necessary accessibility, paper ballots, which voters can verify, must 
be produced and those paper ballots must be deemed to be the official ballots for all counts. 

Using Voting Technology Wisely 

The right to vote is the fundamental right in this country. This right requires that all 
citizens have unfettered access to the ballot and that all citizens are able to cast ballots they know 
reflect their true choices. There is an expensive, spiraling, and unjustified dependency on 
computerized technology to ensure that our votes are properly and fairly cast, recorded, and 
respected in our democracy. 

While PRLDEF applauds the accessibility that new voting systems can provide to voters 
with special needs, an unquestioning reliance on technology, however, must not be allowed to 
abridge each voter's right under HAVA to verify the real ballot. 

Access to the polling place and access to a ballot in our own language are both essential to 
the right to vote. Yet, if we cannot even assure ourselves that our official ballots reflect our true 
choices, we might as well have lost the right to vote. 

PRLDEF's Principles In Support of HAVA Reform 

We, therefore, urge policy-makers and advocates to support the following principles: 

• Voting technology must facilitate the free and private expression of each voter's 
intent, including those with limited English proficiency and those with disabilities, 
in compliance with the Voting Rights Act. 

• Where DRE-type devices are used to facilitate access for language minority voters 
and voters with disabilities, the devices must produce a paper ballot which the 
voter can review and approve in whatever language or manner the voter requires 
in compliance with the Voting Rights Act, and that paper ballot must be the 
official ballot for all tallies and audits. 

• All aspects of elections must be open and observable by the citizens. 
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The Chairman. All those in favor of the Lungren amendment No. 
5 signify by saying “aye.” Any opposed “no.” The noes have it. A 
roll call vote is requested. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. No. 

The Clerk. Mr. Capuano. 

Mr. Capuano. No. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. No. 

The Clerk. Mrs. Davis of California. 

[No response.] 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. No. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. Yes. 

The Clerk. Mr. Lungren. 

Mr. Lungren. Aye. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. Aye. 

The Clerk. Mr. Chairman. 

The Chairman. No. 

The noes are 5, the yeas are 3. The amendment fails. 

We are now on the substitute. Ms. Lofgren had to leave. We 
wanted to have some more discussion on the substitute. We will 
open the floor up for discussion on Ms. Lofgren’s amendment in the 
nature of a substitute, as amended. 

Mr. Ehlers. Mr. Chairman, I have already said my piece about 
the Lofgren substitute, and I just registered my dismay that the 
bill is passing in this form. I yield to any of my colleagues who 
wish to make a closing comment. 

Mr. McCarthy. Mr. Chairman, I think we have had some 
lengthy debate here into the amendments and some of the concerns 
that we have with this bill, starting out the time, second the 
money. We had three hearings in the subcommittee, and I will tell 
you, election official after election official that does this came for- 
ward and said, there is real concerns about this. I have sat down 
and talked to many of them. They want to work with us. The Asso- 
ciation of Counties, the Association of Elected Officials — that is not 
just your Secretaries of States. That is all the way down — are op- 
posed to it. And I understand when Ms. Lofgren says we are not 
going to sit and wait for them just to support something all the 
way, but I do believe there is a way to do it where we can find com- 
mon ground. 

When we have a presidential election, when this society is able 
to be strong together with the trust they have in an election, and 
this is what this is about, bringing greater confidence, when we are 
not even going to deal with who is there to vote and we are going 
to predetermine who is the winner and loser, saying that the paper 
is always right even though we see elected officials come to us and 
say the paper jammed. So knowingly, we are voting for a bill that 
determines the outcome of an election, knowing that system doesn’t 
always work right. We would rather have a checks and balance. 

I believe there is an ability within this committee to craft a bill 
that is bipartisan, commonsense and that everybody can be behind. 
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That is where I would want to be. I would think when you are 
dealing with elections, you put people before politics. And I just feel 
frustrated with the outcome of which way I see this going. 

Yield back my time. 

Mr. Lungren. Mr. Ehlers, do you yield? 

Mr. Ehlers. Yes, I would be pleased to yield to my colleague. 

Mr. Lungren. I am with those who believe we ought to be con- 
cerned about the integrity of our system and that we ought to have 
a system in which our constituents have confidence, and that can 
come about in a number of ways. Evidently this bill has made the 
determination that paper is the way to do it. When I was a kid I 
remember playing rock, scissors, paper. But I guess now it is rock, 
scissors, paper and computer, and paper always wins. Now maybe 
that is what we have to do. I am just not convinced that we have 
made that determination appropriately yet. And also from my expe- 
rience at the State level, maybe I am conditioned by this because 
I remember the FBI used to always come in and tell us they knew 
best. They always wanted information, they rarely shared informa- 
tion, but they knew better than we did on how to do things. And 
I hope we are not doing that with this bill because there does seem 
to be on the part of most of the election officials I know a desire 
to have a system that works well and a system that does have in- 
tegrity within it. And the frustration I get from the folks back 
home is, you folks told us how to do it just a couple years ago. We 
tried in good faith to do it. Now you are telling us that didn’t quite 
do it, so you are asking us to do something completely different, 
you are giving us less than half the time frame you gave us before, 
we saw you didn’t give us the money that we needed last time. 
Please accept our promise you are going to get the money, and in 
reflecting on my experience at the State level, that is a whole lot 
to swallow and to accept. 

And I just hope that we understand that this bill probably is not 
going to go very far in the Senate, and I don’t say that as a threat 
because we ought to pass what we think is right and then deal 
with the Senate. But if in fact that is true, I hope we can come 
back and work on a bipartisan basis to do what I hope we all want 
to do, which is to extend the possibility of participation in our elec- 
toral process, give a greater sense of confidence in the integrity of 
our system and do it in a way that is user friendly, both to the 
voter and to the local and State officials that are required to en- 
force the law. 

I thank the gentleman for yielding. 

Mr. Ehlers. Thank you, Mr. Chairman. I agree totally with the 
statements of the two members on my side of the aisle. I yield back 
the balance of my time. 

The Chairman. Thank you. The question is on agreeing to the 
Lofgren amendment in the nature of a substitute, as amended. All 
in favor signify by saying “aye.” All those opposed “no.” In the opin- 
ion of the Chair, the ayes have it. 

Mr. Ehlers. I ask for a recorded vote. 

The Chairman. Okay. I will help you along here. Recorded vote 
is requested. The Clerk will call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. Aye. 
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The Clerk. Mr. Capuano. 

Mr. Capuano. Aye. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. Aye. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. Aye. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. Aye. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. No. 

The Clerk. Mr. Lungren. 

Mr. Lungren. No. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. No. 

The Clerk. Mr. Chairman. 

The Chairman. Aye. 

The ayes are 6, the noes are 3. The amendment in the nature 
of a substitute, as amended, is agreed to. The Chair now recognizes 
the gentlewoman from California to offer a motion. 

Ms. Lofgren. Mr. Chairman, I move that the Committee report 
the bill, H.R. 811, as amended, favorably to the House. 

The Chairman. The motion is not debatable. Those in favor say 
“aye.” Any opposed say “no.” The ayes have it. 

Mr. Ehlers. I ask for a roll call. 

The Chairman. I will have the Clerk call the roll. 

The Clerk. Ms. Lofgren. 

Ms. Lofgren. Aye. 

The Clerk. Mr. Capuano. 

Mr. Capuano. Aye. 

The Clerk. Mr. Gonzalez. 

Mr. Gonzalez. Aye. 

The Clerk. Mrs. Davis of California. 

Mrs. Davis of California. Aye. 

The Clerk. Mr. Davis of Alabama. 

Mr. Davis of Alabama. Aye. 

The Clerk. Mr. Ehlers. 

Mr. Ehlers. No. 

The Clerk. Mr. Lungren. 

Mr. Lungren. No. 

The Clerk. Mr. McCarthy. 

Mr. McCarthy. No. 

The Clerk. Mr. Chairman. 

The Chairman. Aye. 

The ayes are 6, the noes are 3. The motion is agreed to. Without 
objection, the motion to reconsider is laid upon the table and the 
bill as amended will be reported to the House. 

Mr. Ehlers. Mr. Chairman? 

The Chairman. Yes, Ranking Member, Mr. Ehlers. 

Mr. Ehlers. Pursuant to clause 2(L) of House rule XI, I an- 
nounce that I am requesting the two additional calendar days pro- 
vided by that rule during which members may file supplemental 
minority or additional views for inclusion in the report to the 
House. 
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The Chairman. Members will have two additional days provided 
by House rules to file views. Without objection, the staff will be au- 
thorized to make technical and conforming changes to prepare H.R. 
811 for filing. 

We have a couple other pieces of business that we have to dis- 
pose of. The Committee will now consider four original resolutions 
to dismiss pending election contests. Each of these resolutions will 
then be reported to the House as privileged. 

I now call up an original resolution relating to an election contest 
in the 5th District of Florida, the text of which is before the Mem- 
bers. Without objection, the first reading of the resolution will be 
dispensed with and the resolution shall be considered as read and 
open for amendment at any point. I now recognize the gentle- 
woman from California, Mrs. Davis. 

[The information follows:] 
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(Oiipnaj Signature of Member) 


nOTH CONGRESS 
1st Session 


H. RES. 


Dismissing' the eleetioii contest relating the office of Representative from 
the Fifth Congressional District of Florida, 


IN THE HOUSE OP REPRESENTATIVES 


Mr, Bkady of Pennsylvania submitted the following resolution; which w'as 
referred to the Committee on 


RESOLUTION 

Dismissing the election contest relating the office of Rep- 
resentative from the Fifth Congressional District of Flor- 
ida. 

1 Resolved, That the election contest relating to the of- 

2 fice of Representative from the Fifth Congressional Dis- 

3 trict of Florida is dismissed. 


f:\V10\050207\060207.363.xml 
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Mrs. Davis of California. Mr. Chairman, we have reached a bi- 
partisan agreement that the election contest relating to the 5th 
District of Florida is without merit and should be dismissed. 

The Chairman. Any additional debate on the resolution? Mr. 
Ehlers agrees. The Chair recognizes the gentlewoman from Cali- 
fornia for the purpose of making a motion. 

Mrs. Davis of California. Thank you, Mr. Chairman. I move that 
the Committee report favorably to the House an original resolution, 
the text of which is before us, to dismiss the election contest in the 
5th District of Florida. 

The Chairman. The question is on the motion by the gentle- 
woman from California. All those in favor say “aye.” Any opposed? 
The ayes have it. The motion is agreed to. 

Without objection, a motion to reconsider is laid upon the table. 
The resolution will be reported to the House. Members will have 
two additional days provided by House rules to file views. 

I now call up an original resolution relating to an election contest 
in the 21st District, Florida, the text of which is before the Mem- 
bers. Without objection, the first reading of the resolution will be 
dispensed with and the resolution will be considered as read and 
open for amendment at any point. I recognize the gentlewoman 
from California. 

[The information follows:] 
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{Original Signature of Member) 


110th (X)NGRESS 
1st Session 


H. RES. 


Dismissing tlic election contest relating the office of Representative from 
the Twenty-first Congressional District of Florida.. 


IN THE HOUSE OP REPRESENTATIVES 


Mr, Brady of Pennsylvania submitted the following resolution; which was 
referred to the Committee on 


RESOLUTION 

Dismissing the election contest relating the office of Rep- 
resentative from the Twenty-first Congressional District 
of Florida. 

1 Resolved, That the election contest relating to the of- 

2 fice of Representative from the Tw'enty-first Congressional 

3 District of Florida is dismissed. 
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Mrs. Davis of California. Mr. Chairman, we have also reached a 
bipartisan agreement that the election contest relating to the 21st 
District of Florida is without merit and should be dismissed. 

The Chairman. Is there any additional debate on the resolution? 

Mr. Ehlers. The minority agrees. 

The Chairman. The Chair recognizes the gentlewoman from 
California for the purpose of making a motion. 

Mrs. Davis of California. Mr. Chairman, I move that the Com- 
mittee report favorably to the House an original resolution, the text 
of which is before us, to dismiss the election contest in the 21st 
District of Florida. 

The Chairman. The question is on the motion by the gentle- 
woman from California. All those in favor signify by saying “aye.” 
Any opposed? The ayes have it. The motion is agreed to. 

Without objection, a motion to reconsider is laid upon the table. 
The resolution will be reported to the House. Members have two 
additional days provided by House rules to file views. 

I now call up an original resolution relating to an election contest 
in the 24th District of Florida, the text of which is before the Mem- 
bers. Without objection, the first reading of the resolution will be 
dispensed with and the resolution shall be considered as read and 
open for amendment at any point. I recognize again the gentlelady 
from California. 

[The information follows:] 
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nOTH CONGRESS 
1st Session 


H. RES. 


Dismis-sing; the election contest relating the office of Representative from 
tlie Twenty-foiirtli Congressional District of Plonda. 


IN THE HOUSE OP REPRESENTATIVES 


Mr. Brady of Pennsylvania sul)initte(l the following! resolution; vvliioh was 
referred to the Committee on 


RESOLUTION 

Dismissing the election contest relating the office of Rep- 
resentative from the Twenty-fourth Congressional Dis- 
trict of Florida. 

1 Resolved, That the election contest relating to the of- 

2 fice of Representative from the Twenty-fourth Congres- 

3 sional District of Florida is dismissed. 
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Mrs. Davis of California. Thank you, Mr. Chairman. We have 
reached another bipartisan agreement on the election contest relat- 
ing to the 24th District of Florida. 

In this case, Mr. Chairman, I just want to mention because I 
know members have heard from individuals from the community. 
We certainly realize that Mr. Curtis and his supporters have 
worked very diligently to demonstrate that this contest merits fur- 
ther consideration. They have knocked on thousands of doors, and 
we recognize their dedication. But under our strong protection for 
secret ballots, the law can not recognize sworn affidavits as a sub- 
stitute for votes cast via secret ballot. Under the Federal Contested 
Election Act, this contest fails to reach the necessary thresholds to 
warrant further consideration, and therefore it is also to be dis- 
missed. 

The Chairman. Thank you. Is there any additional debate on the 
resolution? 

Mr. Ehlers. We agree. 

The Chairman. The Chair recognizes the gentlewoman from 
California for the purpose of making a motion. 

Mrs. Davis of California. Mr. Chairman, I move that the Com- 
mittee report favorably to the House an original resolution, the text 
of which is before us, to dismiss the election contest in the 24th 
District of Elorida. 

The Chairman. The question is on the motion by the gentle- 
woman from California. All those in favor signify by saying “aye.” 
Opposed? The ayes have it. The motion is agreed to. 

Without objection a motion to reconsider is laid upon the table. 
The resolution will be reported to the House. Members will have 
two additional days provided by House rules to file views. 

Einally, I call up an original resolution relating to an election 
contest in the 4th District of Louisiana, the text of which is before 
the Members. 

Without objection, the first reading of the resolution will be dis- 
pensed with, and the resolution shall be considered as read and 
open for amendment at any point. I recognize the gentlewoman 
from California. 

[The information follows:] 
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no™ CONGRESS 
1st Session 


H. RES. 


Dismissing tlie election contest relating the office of Representative from 
the Fourth Oongi’es.sional Dtstrict of Louisiana, 


IN THE HOUSE OF REPRESENTATIVES 


Mr. Bkady of Pennsylvania submitted the following resolution; which was 
refei'red to the Committee on 


RESOLUTION 

Dismissing tiie election contest relating the office of Rep- 
resentative from the Fourth Congressional District of 
Louisiana. 

1 Resolved, That the election contest relating to the of- 

2 fiee of Representative from the Fourth Congressional Dis- 

3 trict of Louisiana is di-smisscd. 
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Mrs. Davis of California. Thank you, Mr. Chairman. We have in- 
deed reached another bipartisan agreement that the election con- 
test relating to the 4th District of Louisiana, that this case is not 
a proper subject for a contest brought under FCEA and should be 
dismissed. 

The Chairman. Is there any additional debate on the resolution? 

Mr. Ehlers. The minority agrees. 

The Chairman. The Chair recognizes the gentlewoman from 
California for the purpose of making a motion. 

Mrs. Davis of California. Mr. Chairman, I move that the Com- 
mittee report favorably to the House an original resolution, the text 
of which is before us, to dismiss the election contest in the 4th Dis- 
trict of Louisiana. 

The Chairman. The question is on the motion by the gentle- 
woman from California. All those in favor signify by saying “aye.” 
Any opposed? The “ayes” have it. The motion is agreed to. 

Without objection, the motion to reconsider is laid upon the table. 
The resolution will be reported to the House. Without objection, the 
staff will be authorized to make technical and conforming changes 
to prepare each of the four resolutions for filing. 

The final item of business today is approval of a Committee reso- 
lution to approve franked mail allowances for the standing and se- 
lect committees of the House for the 110th Congress. 

The Chair now calls up Committee Resolution No. 4, which is be- 
fore the Members. Without objection, the first reading will be dis- 
pensed with, and without objection, the Committee resolution will 
be considered as read and open for amendment. 

[The information follows:] 
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COMMITTEE ON HOUSE ADMINISTRATION 

Committee Resolution 110 - 4 

1 10™ Congress Franked Mail Allowances for Committees 
Adopted on , 2007 

1 Resolved pursuant to Public Law 101-520 § 31 1 (e) [2 USC 59e(e)] that 

2 effective January 3, 2007, and during the first session of the One Hundred 

3 Tenth Congress, the allocation of the Official Mail Allowance for the 

4 following committees of the House of Representatives shall be set as 

5 follows: 


Committee on Agriculture 

55000 

Committee on Armed Services 

$5000 

Committee on the Budget 

$5000 

Committee on Education and Labor 

$5000 

Committee on Energy and Commerce 

$5000 

Committee on Financial Services 

$5000 

Committee on Foreign Affairs 

$5000 

Committee on Homeland Security 

$5000 

Committee on House Administration 

$5000 

Committee on the Judiciary 


Committee on Natural Resources 


Committee on Oversight and Government Reform 


Committee on Rules 

■SIB 

Committee on Science and Technology 

$5000 

Committee on Small Business 

$5000 

Committee on Standards of Official Conduct 

$5000 

Committee on Transportation and Infrastructure 


Committee on Veterans' Affairs 

■SB 

Committee on Ways and Means 

$5000 

Permanent Select Committee on intelligence 


Select Committee on Energy Independence and Global Warming 

$5000 


1 
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5 Resolved further pursuant to Public Law 101-520 § 3 1 1 (e) [2 USC 59e(e)] 

6 that effective January 3, 2008, and during the second session of the One 

7 Hundred Tenth Congress, the allocation of the Official Mail Allowance for 

8 the following committees of the House of Representatives shall be set as 

9 follows; 


Committee on Agriculture 

$5000 

Committee on Armed Services 

$5000 

Committee on the Budget 

$5000 

Committee on Education and Labor 

$5000 

Committee on Energy and Commerce 

$5000 

Committee on Financial Services 

$5000 

Committee on Foreign Affairs 

S5000 

Committee on Homeland Security 

$5000 

Committee on House Administration 

$5000 

Committee on the Judiciary 

$5000 

Committee on Natural Resources 

$5000 

Committee on Oversight and Government Reform 

$5000 

Committee on Rules 

$5000 

Committee on Science and Technology 

$5000 

Committee on Small Business 

$5000 

Committee on Standards of Official Conduct 

$5000 

Committee on Transportation and Infrastructure 

$5000 

Committee on Veterans' Affairs 

$5000 

Committee on Ways and Means 

$5000 

Permanent Select Committee on Intelligence 

$5000 

Select Committee on Energy Independence and Global Warming 

$5000 


2 
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The Chairman. Committee Resolution No. 4 provides franking 
funds for committees and select committees for the 110th Congress 
and is not sent to the House floor. Our Committee is responsible 
under statute for limiting the amount of franking funds each com- 
mittee may spend. The franking allocation is unrelated to the oper- 
ating budgets that we give committees in the omnibus funding res- 
olution. We adopted a similar version of this resolution two years 
ago with the same $5,000 with bipartisan support. 

I will inform each Committee Chairman of our action today. If 
any committee needs, and can justify, additional franking funds, I 
will bring that request back to House Administration for consider- 
ation. 

The Chair now recognizes the Ranking Member. 

Without objection, the previous question is ordered. The question 
is now on agreeing to Committee Resolution No. 4. All those in 
favor say “aye,” those opposed “no.” The “ayes” have it. The Com- 
mittee resolution is agreed to. 

Without objection, the motion to reconsider is laid upon the table. 
Without objection, the staff will be authorized to make any tech- 
nical and conforming changes to the Committee resolution. 

One more announcement of “interim authority” actions. The 
Chair would like to conclude by making an announcement of the 
exercise of “interim authority” on behalf of the Committee. This an- 
nouncement is usually done at the organizational meeting. With 
the Chairwoman no longer with us, I will complete the process 
today. 

The Chairwoman undertook the following actions on behalf of the 
Committee in the 110th Congress prior to its organization. She ap- 
proved 5 consultant contracts, 15 detailee requests, and 5 Federal 
retirement waivers. In addition, she requested the preservation of 
equipment relevant to the pending election contest. I am not aware 
of any other actions under interim authority. 

There being no more further business before us, the Committee 
stands adjourned. 

[Whereupon, at 5:34 p.m., the Committee was adjourned.] 

[Information follows:] 
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ASIAN 
AMERICAN 

JUSTICE 

CENTER 


CAN-^ 


A D V A N C I N l, 


(\U A L 1 1 Y 


April i 6 , 2007 


As national and local organizations representing the needs and concerns facing minority 
language voters, we write today encouraging lawmakers to accommodate not only the need for 
additional security in our elections, but also to demand appropriate accessibility for all 
communities. Nothing stated in this letter should be construed as specific support for HR. 811, 
the “Voter Confidence and Increased Accessibility Act of 2007,” which would require voter- 
verified paper trails for electronic voting machines by the November 2008 elections. 

In the wake of the 2000 presidential elections and a Caltech and MIT study finding that some 
four million Americans were disenfranchised, the Help America Vote Act (HAVA) was enacted 
to address serious problems with our election system. Designed to provide more access to the 
election process for all voters, including language minorities, HAVA set forth a number of 
provisions to increase voter participation by eradicating some of the problems found in the 2000 
election and proactively providing for technology that would offer independent voting for some 
communities who to that point in time were not able to vote privately. Unfortunately, despite the 
promise of HAVA, we still see that many of these same problems exist, even in the most recent 
elections in 2006 and the election process is not necessarily any more accessible than before 
HAVA. 

As a result of HAVA deadlines, the widespread replacement of older voter technology meant 
more voters and poll workers throughout Ae nation used new voting systems in 2006 than in any 
previous election, which has caused some confusion due to lack of proper voter and poll worker 
education. Adding to the confusion is the lack of education and training on Sections 203 and 
4(f)(4) in covered states or jurisdictions which require the jurisdiction to provide language 
assistance, including translated voting materials. The requirements of the law are 
straightforward and were created because it was found language minority citizens have been 
effectively excluded from participation in the electoral process. While these problems must be 
addressed, we must continue to ensure that any new technology fully accommodates all voting 
communities, particularly those with limited English proficiency, and we must not prohibit the 
use of existing technology that provides such accommodation. 

Our organizations are committed to ensuring that any new voting standards maintain the current 
accessibility protections afforded under HAVA and that all voting machines provide the 
necessary language translations in all steps of the voting process as required under Section 203 
of the Voting Rights Act. We support the idea that states should have the flexibility to decide 
which types of election systems best meet the needs of its voting population, therefore 
acknowledging that the best system for Provo, Utah might not be the best system for Los 
Angeles or New York City. Accordingly, we would oppose federal legislation that would ban 
states from using direct electronic recording voting systems. 

] 140 ConnecHcuf Ave. NW, Suile 1 200 , WasKingten, D.C. 20036 • T 202.296.2300 • F 202.296.23 1 8 • www.advancingequolify.org 
Ai'l-ll.lATtS: Aiiar. Pacific Ameficon legal Cersier in los AngsSe$ • Asia.n low Caucus in San Francisco • Asian American Insfifule in Chicogo 
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Conclusion 


Taken together these principles regarding voting machine technology will ensure that any 
comprehensive election reform introduced will be developed with clear articulated standards on 
how to fix the problems. Ensuring fair elections must be an urgent, bipartisan priority. Indeed, 
our goal is to ensure that every minority language voter has the same access as any other voter to 
cast a vote and have that vote counted. If our government finds the right to vote the epitome of 
citizenship, we cannot justify denying citizens that right because of lesser skills in English, and 
the denial of an accessible voting medium to minority language voters. 

Sincerely Y ours, 

National Organizations: 

Asian American Justice Center 

Asian and Pacific Islander American Vote (APIAVote) 

Asian Pacific American Labor Alliance 

Japanese American Citizens League 

Mexican American Legal Defense & Educational Fund 

National Association of Latino Elected and Appointed Officials (NALEO) Educational Fund 
National Council of La Raza 

National Korean American Service & Education Consortium (NAKASEC) 

Local Organizations: 

Asian American Institute (Chicago, Illinois) 

Asian American Legal Defense and Education Fund (New York, New York) 

Asian Pacific American Legal Center (Los Angeles, California) 

Asian Pacific American Chamber of Commerce (Auburn Hills, Michigan) 

Asian Law Alliance (San Jose, California) 

OCA Greater Houston (Houston, Texas) 

Asian Pacific American Heritage Association of Houston (Houston, Texas) 

APALA - Houston (Arlington, Texas) 


3 



276 



May 8, 2007 


Dear Member of Congress, 

Attached is a letter sent by the National Network for Election Reform in response to the most recent 
attempt to pass additional photo-identification requirements in the 109th Congress. It is our 
understanding that a similarly focused amendment will be offered during the markup of H.R. 811, the 
Voter Confidence and Increased Accessibility Act of 2007. On behalf of the National Network for 
Election Reform, we wish to reiterate our continued opposition to such attempts and encourage 
Committee members to oppose any such amendment should it be offered. Thank you. 

Signed, 



Tanya Clay House 
Director, Public Policy 
People For the American Way 



Jonah Goldman 

Director, National Campaign for Fair Elections 
Lawyers’ Committee for Civil Rights Under Law 
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FOR 

ELFCITON REFORM 


September 19, 2006 

Dear Member of Congress, 

We write on behalf of the National Network for Election Reform in strong opposition to H.R. 4844, the deceptively 
titled “Federal Election Integrity Act of 2006.” The National Network is a coalition of organizations committed to 
providing Americans with a responsive and fair election system. As written, the bill will sacrifice the integrity of 
our electoral process by imposing an unfunded mandate on the states and blocking countless eligible seniors, 
minority voters, poor voters, students and young voters, and voters with disabilities from the polls. Moreover, H.R. 
4844 will do nothing to address the shortcomings with America’s electoral infrastructure. Instead, by passing H.R. 
4844, Congress will create a 21“ Century poll tax. 

In August, Congress demonstrated its commitment to a fair and open democratic process by reauthorizing the 
expiring provisions of the Voting Rights Act with unprecedented bi-partisan unity. Passing H.R. 4844 will 
undermine that noble pursuit by disfranchising the very Americans that the Voting Rights Act protects. 

H.R. 4844 will require nearly every eligible American voter to navigate a new and complex bureaucracy in order to 
cast a ballot. Additionally, this measure will force the vast majority of states to implement an incredibly costly new 
process for issuing identification. The bill’s central provision requires all eligible voters to produce a government- 
issued photo identification before participating in the electoral process. According to the mandates of the bill, the 
only acceptable form of identification is one that requires proof of citizenship as a condition of its issuance and 
indicates citizenship status on the face of the identification. Currently, the only types of identification that satisfy 
this requirement are a few states’ driver’s licenses, and a United States Passport - which, according to the Bureau 
of Consular Affairs, only 25-27% of Americans have. For the rest of the country, state governments will have to 
develop and issue new identification in order to facilitate voting in federal elections. 

Designing and implementing a program that will facilitate identification to comply with H.R. 4844 will be an 
unprecedented burden on state governments. A recent example portends the drastic complications that states will 
have to navigate in order to meet the demands of H.R. 4844. In 2002, Congress created the Transportation Workers 
Identity Credential, a program to provide identification similar to that required by H.R. 4844 for the nation’s 
750,000 critical sea, air and land transportation facility workers by the end of 2003. Nearly three years past the 
deadline, fewer than 5,000 of these workers have been issued this identification and the program costs have 
skyrocketed, nearly doubling from the original projections. This demonstrates that requiring the vast majority of 
states to engage in this type of endeavor for nearly 200 million Americans is not only unworkable, but 
irresponsible. 

The unfunded mandate that this bill will create, coupled with the financially precarious situation of many state 
budgets, means that citizens will be burdened with the increased cost of this program. In addition to the high price 
that many voters will be forced to pay to obtain this new form of identification, each voter will also be required to 
produce proof of citizenship. Official citizenship documents, such as birth certificates, passports or naturalization 
papers, are expensive and time-consuming to obtain. While this burden is heavy on all Americans, voters in poor 
and minority communities, seniors, students and young voters, voters with disabilities, and Americans in rural areas 
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are the voters who are least likely to have documents that prove their citizenship and are the least likely to be able 
to afford the increased cost of obtaining both the underlying documentation and the new identification required by 
H.R. 4844. Requiring citizens to pay for these documents as a prerequisite to voting constitutes a poll tax in 
violation of the Twenty-Fourth Amendment to the United States Constitution. 

Proponents of H.R. 4844 claim that this measure is necessary to prevent misconduct in elections; that assertion, 
however, is contradicted by overwhelming evidence. There are no facts to suggest our elections are plagued by a 
wave of individuals voting multiple times or voting as someone else. Likewise, despite detailed investigations 
across the country, there is almost no evidence of non-citizens voting. This is not surprising since each act of this 
type of voter fraud carries with it possible penalties of five years in prison and a SI 0,000 fine. Individuals know 
that the risk is not worth the cost. In addition to these harsh penalties, non-citizens would sacrifice their ability to 
become citizens or remain in this country legally. Undocumented immigrants would risk announcing their presence 
to a government official each time they attempted to register or vote. Effective safeguards are already in place to 
protect election results from being manipulated by ineligible voters. 

H.R. 4844 will do nothing to address the systemic problems that plague our democratic process nor will it 
effectively secure our election administration system. Because of the bill’s failure to address the needs of 
American voters, it will not restore public confidence in the electoral process. Since the presidential election in 
2000, voters across the country have begun to notice the shortcomings in our electoral system. Congress has the 
opportunity to address the real obstacles that voters face each time they go to the polling place; unfortunately, H.R. 
4844 chooses instead to create additional barriers. 

We oppose H.R. 4844, the “Federal Election Integrity Act of 2006,” because it imposes an unfunded mandate on 
the states and blocks countless eligible voters from the electoral process. We urge you to oppose H.R. 4844. For 
more information, please contact Jonah Goldman, Lawyers’ Committee for Civil Rights Under Law, (202) 662- 
832 1 or T anya Clay House, Peop le For the American Way, (202) 467-234 1 . 


Signed, 

African American Ministers in Action 

American Association ofUniversity Women 

American Jewish Committee 

Anti-Defamation League 

Asian American Justice Center 

Asian American Legal Defense and Education Fund 

Brennan Center for Justice 

Common Cause 

Demos 

Electronic Frontier Foundation 
FairVote 

Jewish Council for Public Affairs 

Lawyers’ Committee for Civil Rights Under Law 

League of United Latin American Citizens 

League of Young Voters Education Fund 

Mexican American Legal Defense and Educational Fund 

MassVote 


NAACP 

National Congress of American Indians 
National Council of Jewish Women 
National Disability Rights Network 
National Education Association 
National Voting Rights Institute 
People For the American Way 
Project Vote 
Rock the V ote 

Service Employees International Union 
The Arc of the United States 
Union for Reform Judaism 
United Cerebral Palsy 

United Church of Christ Justice & Witness Ministries 
U.S. PIRG 

Vote By Mail Project 



279 


A People 

For THE 

American 

Way 


May 8,2007 

House Administration Committee 
United States House of Representatives 
Washington, DC 205 1 5 

Dear Committee Member: 

On behalf of the more than one million members and activists of People For the American Way (PFAW), 
we write in support of the Voter Confidence and Increased Accessibility Act of 2007 (H.R. 811) 
introduced by Representative Holt, and also to oppose any photo-identification amendments that may be 
offered to this worthwhile bill. This much needed legislation is likely to lead to major improvements over 
the status quo, diminishing voting machine problems and making elections safer and more secure. 

Unfortunately - with millions of voters disenfranchised each election cycle - our citizens have lost 
confidence that their votes are counted accurately - or even counted at all. The recent debacle in Sarasota 
County, where some 1 8,000 votes were inexplicably not recorded on the paperless voting machines, is 
only the tip of the iceberg. Poll after poll shows the impact of voting irregularities on people’s faith in 
our electoral system. H.R. 811 addresses this national crisis. 

Most importantly, H.R. 811 gives voters a chance to verify that their vote was recorded properly before 
they leave the booth. Under H.R. 8 1 1, all voting machines must produce a paper ballot that would count 
as the official ballot for purposes of all recounts. In addition, H.R. 811 contains two very important 
safeguards. It requires voting machine vendors to provide independent access to their machines source 
codes to permit inspections to verify the integrity of elections without compromising ballot secrecy. And 
it requires manual audits of all voting machines pursuant to established federal standards. 

H.R. 811 also goes a long way toward protecting voters with disabilities and language minority voters’ 
access to the ballot box. Voters whose primary language is not English will be able to make the best and 
most informed choice at the polls. It will also allow voters with disabilities to cast their ballots with the 
privacy and dignity we all expect. 

Additionally, in the spirit of moving H.R. 8 1 1 forward in a bipartisan fashion, we urge you to oppose any 
amendment that would add to this legislation language requiring that voters provide photo identification 
before casting a ballot. Such requirements are unnecessary and harmful. They impose a severe burden 
and arc likely to disenfranchise poor, minority, elderly and young voters, who are less likely to have 
photo identification and move more frequently. The data is clear: 

• Approximately 6 to 1 0% of the American electorate does not have any form of state 
identification. 

• African Americans are four to five times less likely than whites to have photo identification. 

• Young adults (age 20-29) move almost 6 times more frequently than adults over 55, and 
minorities move 50% more frequently than whites. 

• In Georgia, it is estimated that nearly 40% of seniors lack photo identification. 

The purported reason for enacting such restrictive voting measures to counteract voter fraud is 
unsubstantiated. Virtually every academic study of voter fraud concludes that it is not close to being a 
significant problem. In fact, in 2002 the Bush Justice Department launched the “Voting Access and 
Integrity Initiative,” which directed Justice Department attorneys, including those in U.S. Attorneys’ 
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offices, to prioritize investigations of alleged voter fraud. Despite being a top priority, this initiative 
resulted in only 24 convictions for illegally voting nationwide from 2002 to 2005, compared to the 
hundreds of millions of votes cast during that period. Even bipartisan experts contracted by the Election 
Assistance Commission (EAC) similarly found, in a report they submitted to the EAC in 2006, that there 
is no widespread existence of voter fraud. 

Furthermore, when questioned regarding the existence of voter fraud in states where it was used as the 
justification for requiring restrictive voter identification, supporters of voter identification have been 
consistently forced to testify that they cannot prove that any widespread voter fraud exists. Examples 
include: 


• The State of Indiana, and its Republican Secretary of State Todd Rokita, in defending the voter 
identification law in court documents, admitted that it could not find one single instance of voter 
impersonation fraud in the history of the state. Indiana Democratic Parly v. Rokita, 2006 U.S. 
Dist. LEXIS 20321 (S.D. Ind. 2006). 

• The Republican Governor of Missouri, who had formerly been the Secretary of State (and run 
Missouri’s elections), admitted that elections in Missouri were “fraud-free,” before 
unsuccessfully defending the restrictive voter identification laws in court. Weinschenk v. 
Missouri, 203 S.W.3d 201 (Mo. 2006). Missouri’s Secretary of State agrees, noting in a recent 
report that “As in previous elections, the absence of reports of voting impersonation or voting 
fraud in the 2006 election in Missouri was notable.” 

• The State of Arizona and its counties, in defending their restrictive voter registration laws and 
voter identification laws, admitted that, of the over 2.7 million registered voters in Arizona, not 
one had been convicted of registering to vote illegally, and not one instance of voting by an 
ineligible non-citizen. 

Voter identification proposals unnecessarily erect barriers to the ballot and are likely to be enforced in 
discriminatory ways against poor and minority voters to intimidate, misinform, stigmatize, and ultimately 
suppress the vote. The right to vote is fundamental and Congress should be focused on ways to open the 
franchise to all eligible citizens. Consistent with this view, PFAW urges that photo identification 
requirements be opposed in hopes of passing a bipartisan H.R. 811. 

Make no mistake: the need for election reform in this country is urgent. Americans deserve to know that 
the next time they cast a vote it will be counted - and, if necessary, recounted, by fair and independent 
observers. Nothing less than the integrity and fairness of the 2008 elections is at stake. Congress must 
act immediately to pass H.R. 811. We urge you to support H.R. 811 as it moves toward passage by 
voting in favor of it during the committee markup. 


Sincerely, 

Ralph G. Neas 
President 



Tanya Clay House 
Director, Public Policy 
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The Voice of America's Counties 


May 8, 2007 


The Honorable Vernon Ehiers, Ranking Member 
Committee on House Administration 
U.S. House of Representatives 
1319 Longworth House Office Building 
Washington, D.C. 20515 


Dear Representative Ehiers; 

I am writing to offer the support of the National Association of Counties for the "Voting Enhancement and Security 
Act of 2007". 

Responsibility for the conduct and accompanied cost of elections is historically that of state and county 
governments throughout America. Accordingly, ensuring the accuracy and integrity of that process is the 
responsibility of county election officials. However, the National Association of Counties recognizes our 
partnership role with the federal government and has consistently maintained that we would support federal 
legislation to ensure the accuracy and integrity of voting equipment and procedures and the transparency of audits 
and recounts as long as that legislation sets realistic standards and allows sufficient time, flexibility and funding for 
implementation. 

Accordingly, we support your substitute amendment to H.R. 811, which would direct the National Institute of 
Standards and Technology to set standards for voting equipment and provide states with time and flexibility to 
implement those standards, and which would permit states the flexibility to adopt audit and election security and 
contingency plans that are designed for and suited to the needs of their own local jurisdictions. 

We applaud your leadership on this critical issue. If you have any questions, please contact Alysoun McLaughlin. 
Associate Legislative Director, at 202-942-4254 or amclaughlin@naco,org. 


Sincerely yours, 

Larry E. Naake 
Executive Director 


25 Massachusetts Avenue, NW/ Suite 500 / Washington, OC 20001 / 202-393-6226 I Fax 202-393-2630 / www.naco.org 
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American Association 
of People with Disabilities 


April 26, 2007 

The Honorable Vernon Ehlers 
2182 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Ehlers: 

The American Association of People with Disabilities (AAPD) is the nation’s largest 
cross-disability membership organization. Our mission is to increase the political and 
economic power of the more than 50 million children and adults living with disabilities in 
the United States. 

AAPD opposes passage of H.R. 8 1 1 Voter Confidence and Increase Accessibility Act in 
its current form. This bill, as written, does not adhere to the Help America Vote Act of 
2002 (HAVA) requirement that voting systems be accessible to voters with disabilities 
“in a manner that provides the same opportunity for access and participation (including 
privacy and independence) as for other voters.” 

AAPD supports voting systems that are accessible, secure, accurate and recountable. In 
order for AAPD to support H.R. 81 1, it would require delaying the implementation date 
to 2014 and appropriating at least $1 billion for research, development, testing and 
purchasing of accessible paper-based voting systems. A 2014 implementation date is 
realistic based on the experience of voting equipment manufacturers and election 
officials. It takes years to develop new system standards and test protocols, design and 
beta test equipment, certify and purchase equipm^t, and train election officials and poll 
workers. 

H.R. 8 1 1 as written would amend HAVA by making a number of major changes to the 
nation’s election systems. It requires all changes to be in place for the primaries in next 
year’s presidential election. If enacted into law, H.R. 8 1 1 will require that all polling 
places use equipment in the 2008 presidential race that can produce an accessible, voter- 
verifiable paper ballot. When this bill’s paper ballot requirement is coupled with the 
access requirements of HAVA, it will require election officials to purchase technology 
that does not currently exist. 

Reliable estimates to develop, deploy and certify this technology range from five to ten 
years. In addition, H.R. 8 1 1 requires the federal government to study how best to make 
its voter-verifiable paper ballot accessible to voters with a wide range of disabilities, and 


1629 K Street NW, Suite 503 Washington, DC 20006 
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this important study. In the absence of these findings, how can election officials move 
forward with a 2008 deadline for accessible paper ballots? 

HAVA’s requirement that all polling places have at least one accessible voting machine 
by 2006 has resulted in significant improvements in voting access since the 2002 
elections. AAPD does not want to see the nation move backwards on accessible voting 
technology. We therefore urge you to vote no on the passage of H.R. 81 1 and protect the 
rights of people with disabilities to vote privately and independently. 

Yoin thoughtful consideration of this critical issue and fundamental right - voting - is 
appreciated. 
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Section: OPINION 

Touch-screen voting should be a help 

TED SELKER. Ted Seiker is co-director of the Caltech/MIT Voting Technology Project and an 
associate professor of media arts and sciences at the Massachusetts Institute of Technology. 

Roughly a third of U.S. voters in the November election are expected to use electronic voting 
machines. In California, any county using these machines also must provide the option of a paper 
ballot. This may comfort those who are "freaking out" (to quote the head of a voting advocacy group) 
that their vote somehow won't count if made on a computer screen. But they are making a false 
assumption that paper is safer than electronic records. 

In fact, electronic voting machines offer the safest voting method currently available - provided that 
their use is carefully supervised and monitored. 

The 29 percent of Americans who wilt vote electronically in California, 28 other states and the District 
of Columbia don't have to worry about their votes being "helpfully" altered by a poll worker, as I 
witnessed happening with optica! scan ballots at a precinct in Massachusetts last November. Nor can 
electronic votes be temporarily misplaced, as the ballot box was where I was poll watching last 
October in California. 

The ideal voting machine would demonstrate to the voter that his ballot has been included in the final 
count before he leaves the booth, But even without that assurance, it's Important to remember that 
since Thomas Edison first experimented with an electronic voting device in 1869, each Introduction of 
technology to voting has been challenged by those fearful of its being used to change votes. The best 
protection has always been human oversight. 

Whatever the system - paper, electronic or the antiquated lever machines still in use in New York and 
parts of other states - a two-person rule is the key to avoiding the alteration or loss of a vote. At least 
two people must be involved in every step in which the system could be compromised - testing the 
ballot, distributing the ballots, storing equipment before and after elections, setting up the 
equipment, handling paper ballots or smart cards, shutting off equipment, and, of course, assembling 
the tallies. 

I have seen poor supervision in many of the hundreds of precincts that I have monitored in the last 
three years. One election official was writing down the ballot total by herself at the end of an election 
day In Nevada in September. In Chicago, a lone poll worker accidentally allowed people to Insert the 
incorrect punch cards into voting machines; in Nevada this September, lone election officials 
accidentally programmed provisional ballots for voters - in both cases depriving voters of voting on 
local Issues. In each of these instances, getting another poll worker to sign that the correct ballot was 
used, or that the count was done correctly, would lead to a more secure and auditable result. 
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If a voting machine freezes or otherwise malfunctions on Election Day, poll workers must call 
troubleshooters immediately. This solved several problems In Reno, where there was a timely and 
helpful response. Some places have certified "hot machines" In vehicles ready to be deployed 
wherever problems surface; this should be practiced everywhere. 

Absentee voting is more prone to discrepancies than other kinds of voting, but ft Is hard to get data 
on it. I watched part of a recount of absentee ballots In Broward County, Fla., in 2002. The ballots 
were in a warehouse with an open loading dock door, workers were coming and going with no check- 
in, boxes of ballots were not clearly marked, and the central reader jammed. 

The voter cannot control these unfortunate events, which demand better on-site supervision. But he 
can guard against the three most prevalent ways that non-absentee ballot votes were lost in 2000: 
registration problems, confusion over ballot design and lost ballots. A voter needs to check his 
registration and make sure he goes to the right polling place, make sure he has voted for the 
candidate of his choice, and give himself enough time to vote carefully and alert poll workers If 
problems occur. 

As a result of the confusion in 2000, the Help America Vote Act was put in place to help fund 
Improved voting equipment and training for poll workers and election officials. In November, about 12 
percent of the voting machines will be new. With poll workers more aware of potential problems, and 
numerous organizations formed to monitor the voting, this likely will be the most observed election in 
U.S. history. If in addition each voter does whatever he can to make sure his vote counts, we can 
have the most modernized, secure and accurate vote ever recorded. 

PHOTO - Ted Selker 
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Section: Editorial 

DON'T REPLACE VOTING SYSTEM 
Donald F. Norris and Paul S. Herrnson 

Momentum is developing within the Maryland General Assembly to get rid of the state's perfectly 
functional touch screen voting system and replace It with an optical scan voting system that uses 
paper ballots. This proposed change is not only unnecessary, it would have negative consequences 
that no one, including proponents of paper ballot/optical scan voting systems, will like. 

It Is fair to say that the touch screen system has performed well. Votes on touch screen machines 
were recorded and reported accurately in the 2004 and 2006 primary and general elections. No 
results have been challenged based on the performance of these machines . Problems in recent 
elections involved human error and electronic poll books, not the touch screen voting system, and 
the problems were corrected. 

Proponents of "opscan" voting systems give two principal reasons for replacing touch screen 
machines. First, they assert that computer-based systems are inherently susceptible to fraud and 
attack. Given the right tools, time, and unfettered access to an electronic voting machine, they posit, 
a knowledgeable person can insert malicious software to produce erroneous results. 

It is important to note that this is a hypothetical scenario. The security around the touch screen 
system in Maryland is designed to prevent such an occurrence, and it can be improved to discover 
and rectify fraud should an attempt be made. 

Second is the dubious claim that voters lack confidence in the touch screen system. Public opinion 
surveys indicate that Maryland voters like the touch screen system. Surveys conducted last year by 
the University of Maryland, Baltimore County, The Washington Post and the Baltimore Sun all found 
that voters had high levels of confidence in the touch screen system. Moreover, a study conducted at 
the University of Maryland, College Park that compared the Maryland system with other voting 
systems found that, in terms of voter trust, overall satisfaction, the need for help, and ability to vote 
as intended, voters reported that the Maryland system performed better than most others. 

Why fix the system if it is not broken? And why fix it If the alternative will present its own range of 
problems? 

Paper is not tamper-proof. Finnish computer programmer Harri Hursti was able to hack into an optical 
scan system that uses paper ballots. Paper is also notoriously insecure. Opscan systems require local 
election judges to manage millions of paper ballots on election day, transport them to the local 
election boards after the election is over, and store them securely. This nation's long and inglorious 
history of ballot theft suggests that there is plenty of opportunity for mischief. 
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Opscan voting systems do not prevent errors. Voters are more likely to select the wrong candidate or 
commit "undervotes" or "overvotes" when voting on paper than when using the state's touch screen 
system. The evidence further shows that voters who try to change their votes or cast write-in votes 
also make more errors when using paper. This may be because, unlike touch screen systems, opscan 
systems have no review screen. And in the event of a controversy, recount discrepancies can occur 
with the interpretation of paper ballots, as we well know from Florida in 2000 and Washington state in 
2004. 

At a time when the state faces a budget deficit, we question the wisdom of the General Assembly 
spending upward of $40 million to replace a voting system that has worked well, that voters like, and 
in which they have high levels of confidence. Those who are concerned about voting security should 
instead turn their attention to ensuring that the State Board of Elections significantly expands its 
current program of parallel testing, whereby election officials cast votes and then check the accuracy 
of the votes recorded on a sufficient number of randomly selected voting systems to ensure that no 
foul play has been committed. 

There will be costs associated with expanding parallel testing, but they will be a small fraction of the 
cost of a replacement system. 

Professor Donald F. Norris directs the Maryland Institute for Policy Analysis and Research and 
National Center for the Study of Elections at the University of Maryland, Baltimore County. Professor 
Paul S. Herrnson directs the Center for American Politics and Citizenship at the University of 
Maryland, College Park. 
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VoteHere DRE Audit Trail 



MORE 

INFORMATION 


Independent, end- 
to-end audit 

Audit vs. Recount 

Private Voter 
Verification and 
Independent Audit 

Equal Accessibility 

VoteHere FAQ 


The VoteHere DRE Audit Trail provides independent verification and validation (IV&V) of election 
results. It monitors elections end-to-end to independently prove the validity of election results. The 
solution is 100% transparent, protects privacy for all voters equally, backs up all votes cast for 
disaster recovery, and is easy to integrate and administer. 

How It Works 

Audit Trail: Monitors ballot data produced in an election as each vote is cast. This creates a 
comprehensive, end-to-end audit trail from voting to counted result. The audit trail is separate from 
the main DRE system and can be used to perform independent validation of the election results to 
prove the accuracy of the final results. 

Backup: Collects a backup of all votes for disaster recovery with full voter privacy. Options include 
electronic or paper backup, All backup options preserve voter privacy, unlike other reel-to-reel VVPAT 
offerings on the market. 

Verification: Voters can take home an optional receipt to verily their ballot with fu!! privacy and iittle 
to no additional polling place effort. It's optional for ail voters, and most will leave the pollsite with a 
basic ballot tracking receipt with zero extra effort. Receipts protect privacy and are equally accessible 
to all voters. 


http://w'ww.votehere.net/audittraildre.php 


5/10/2007 



291 


VoteHere, a division of Dategrity Corp. 


Page 2 of 3 


BENEFITS 


Proves the accuracy of elections end-to-end through independent audit. 


Boosts voter confidence by offering voters the option to check that their vote was counted 
properly. 


Enables disaster recovery by creating a backup of all votes cast. 


Audit and voter receipts always protect voter privacy. 


Equally accessible to ail voters, including sight-impaired. 


Easy implementation, simple administration, low ongoing costs, and a full array of reporting and 
L&.A test options. 


VHTi source code is transparent and openly published for review. 


System Integration & Implementation 

Integration effort is generally low. Sentinel, an external hardware device that works with any DRE or 
optical scan system, can be plugged into each DRE with minimal integration work. All processing, 
audit trail storage, and backup ballot storage is handled inside Sentinel. VHTi software can also be 
directly integrated into many newer DRE systems, requiring no new hardware. 


Administrative and Audit Details 

The DRE Audit Trail adds minimal new demands to a jurisdiction already using an electronic voting 
system. Before and after the election, election authorities perform a few steps from a central location 
to set up the audit. These steps are performed in a highly automated fashion using VHTi Management 
Tools'^'^, which work alongside the existing election management system (EMS). Verification is easy 
and optional for ail voters. 
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1. The audit is set up from a central location before the election. This requires election authorities 
to perform a few tasks on a computer with help from the VoteHere Management Tools. At the 
pollsite, Sentinel devices just plug into each DRE. No further setup tasks are required. 

2. VoteHere can also help audit pre-election L&A testing if desired, but this Is optional. 

3. During the election, the VoteHere solution is self-sustaining at the polling place, the VoteHere 
solution creates its own audit data separate from the DRE ballot data, so it doesn't interfere 
with the main election process. For voters, verification Is optional and is as easy to complete 
as an ATM transaction. 
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4. After the election, the same few election ofHciais gather to perform a few tasks to prepare the 
audit. Again, just a few steps are required with help from VoteHere Management Tools. 
VoteHere solutions have the lowest ongoing operating costs by eliminating the need to 
transport, guard, count, and recount paper ballots and contemporaneous paper replicas. 

5. Independent auditors take the audit data (called the Election Transcript™) and, using their 
own audit tools, check the validity of the election. This gives independent validation of whole 
election results, and assures the public that ail ballots were counted properly. After the 
independent audit, voters with receipts can verify those receipts against the independently 
audited election results. Voters will have confidence that what they see upon verification really 
means that their vote was counted properly because someone has already audited the election 
independently. 

Voter Participation 

Verification is optional for all voters. Voters not wishing to verify will vote as normal and are given a 
basic receipt with zero additional effort. For voters who choose the option to verify specific contests, 
the VHTi voting process is simple and similar to an ATM transaction. 

After voting, each voter can choose a basic receipt or a detailed receipt. The basic receipt is the 
default choice and gives the voter a receipt that can be used to verify that their whole ballot was 
handled property end-to-end, but does not include the ability to verify votes for individual contests. 
The detailed receipt includes verification of the voter's choices in any contests the voter chooses to 
verify. 

VoteHere Products Used 

• Sentinel by VoteHere 

• VoteHere Management Tools 


Home i Privacy Policy \ Terms & Conditions ; Contact Us 
© VOTEHERE 2007 ■ All rights reserved 
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TECHNOLOGY >> VHTi >> EQUAL ACCESSIBILITY 


Equal Accessibility to Voter Verification 

VoteHere offers independent validation and verification solutions that work alongside any electronic 
voting system. VoteHere solutions give independent proof of election validity to boost voter 
confidence. VoteHere solutions monitor elections in real-time, enable Independent end-to-end audit, 
and offer voters two optional levels of private verification - all without paper ballots. 

In ail implementations, VoteHere leverages DRE equal accessibility features, using the DRE's audio 
equipment and voting process. No assistance is ever required in the voting booth, and the VoteHere 
receipt and verification process maintain voter privacy throughout. Any post-voting assistance 
required by a disabled voter never compromises their secret ballot. 

Sentinel, which is powered by VoteHere's patent-pending VHTi technology, Is a plug-in hardware 
device that also provides equal accessibility for all voters. Sentinel includes a feature allowing sight- 
impaired voters to verify their vote using the same receipt offered to all voters. Sentinel utilizes a 
simple tactile process to help sight-impaired voters keep track of the order of events between the 
voting machine and the receipt. Here's how it works: 

Two levels of verification 

For 100% of voters, VoteHere offers the same two levels of vote verification: 


• A "basic receipt" which requires zero additional effort from the voter in the polling place, but 
allows verification that the ballot was counted in the election results. 

• An optional "detailed receipt" which the voter builds like an ATM receipt, and allows 
verification that particular vote choices were properly recorded and counted. 

Sight-impaired receipt verification steps 

1. Vote using the same DRE process as normal. 

2. Confirm ballot when prompted. 

3. Choose receipt type and follow the audio instructions if additional verification steps are 
required. 

4. Cast ballot when prompted. 

5. Take the receipt out of the polling place. 

6. An assistant or text reader reads the ballot seal and codes so that you can compare the codes 
via a county or state website or by telephone. 


As with all VoteHere receipts, no one can determine your vote choices from the receipt, so ballot 
secrecy is maintained. 
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